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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF HAWAI`I 

TONY KORAB, TOJIO CLANTON, 
KEBEN ENOCH, CASMIRA 
AGUSTIN, ANTONIO IBANA, 
AGAPITA MATEO and RENATO 
MATEO, individually and on behalf of 
all persons similarly situated, 
 
  Plaintiffs, 
 
 vs. 
 
PATRICIA MCMANAMAN, in her 
official capacity as Interim Director of 
the State of Hawai`i, Department of 
Human Services, and KENNETH 
FINK, in his official capacity as State 
of Hawai`i, Department of Human 
Services, Med-QUEST Division 
Administrator, 
 
  Defendants. 
 
 

CIVIL NO. 10-00483 JMS-KSC 
[Civil Rights Action] 
[Class Action] 
 
PLAINTIFFS' MOTION FOR 
PRELIMINARY INJUNCTION RE: 
NEW RESIDENTS; 
MEMORANDUM IN SUPPORT OF 
MOTION; DECLARATION OF 
CASMIRA AGUSTIN; 
DECLARATION OF ANTONIO 
IBANA; DECLARATION OF 
RENATO MATEO; 
DECLARATION OF AGAPITA 
MATEO; DECLARATION OF J. 
BLAINE ROGERS; EXHIBITS "G" 
– "J"; CERTIFICATE OF 
SERVICE 
 
 

 

PLAINTIFFS' MOTION FOR PRELIMINARY INJUNCTION  
RE: NEW RESIDENTS 

Plaintiffs CASMIRA AGUSTIN, ANTONIO IBANA, AGAPITA 

MATEO and RENATO MATEO, individually and on behalf of those similarly 

situated, by and through their counsel Lawyers for Equal Justice, Alston Hunt 

Floyd & Ing, and Bronster Hoshibata, hereby move this Court for entry of a 
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preliminary injunction prohibiting the State of Hawai`i, Department of Human 

Services ("DHS") from (1) excluding resident aliens lawfully in the United States 

for less than five years ("New Residents"), from State health benefit programs that 

are available to citizens of the United States and other residents of Hawai`i, and (2) 

enrolling New Residents in Basic Health Hawaii ("BHH"), which provides benefits 

inferior to those available to other Hawai`i residents under other DHS-

administered programs.   

Plaintiffs seek this relief because DHS's policy of refusing to allow 

New Residents access to the same health benefit programs as United States citizens 

violates the Equal Protection clause of the Fourteenth Amendment of the U.S. 

Constitution by discriminating against New Residents on the basis of alienage.  

This policy should be undone.  Plaintiffs ask this Court to order DHS to allow New 

Residents to enroll in DHS-sponsored health benefit programs (e.g., QUEST, 

QUEST-Net, QUEST-ACE, QExA, SHOTT) for which they would be eligible but 

for their alienage and immigration status.  

This Motion is brought pursuant to Rules 7 and 65 of the Federal 

Rules of Civil Procedure and is supported by the attached memorandum, 

declarations, and exhibits and by such additional matters as may be presented to 

this Court at hearing.  
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  DATED:  Honolulu, Hawai`i, April 28, 2011. 

     /s/ J. Blaine Rogers    
VICTOR GEMINIANI 
PAUL ALSTON 

   J. BLAINE ROGERS 
   ZACHARY MCNISH 
   MARGERY S. BRONSTER 
   ROBERT M. HATCH 
   CATHERINE L. AUBUCHON 
      Attorneys for Plaintiffs
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MEMORANDUM IN SUPPORT OF PLAINTIFFS' MOTION FOR 
PRELIMINARY INJUNCTION RE: NEW RESIDENTS 

 

I. INTRODUCTION 

This Court has already held that Defendants unlawfully discriminated 

against immigrants in violation of the Equal Protection Clause of the U.S. 

Constitution by denying them access to State health benefits on the basis of 

alienage.  Notwithstanding this ruling, Defendants have continued enforcing their 

discriminatory policies against lawful aliens who have been U.S. residents for less 

than five years ("New Residents").  By this Motion, Plaintiffs seek an injunction 

halting these unconstitutional acts and forcing Defendants to allow New Residents 

to enroll in the same State-funded health benefits programs available to citizens.  

II. FACTS 

A. Health Services For New Residents 

Until 1996, New Residents were eligible for health care under 

Medicaid, which provides federal funding for state medical services to the poor, 

disabled, and others in need.  42 U.S.C. §§ 1396 et seq.  The Personal 

Responsibility and Work Opportunity Reconciliation Act ("PRWORA") of 1996, 

however, eliminated all federal health care coverage for all non-qualified aliens, 8 

U.S.C. § 1612(a)(1), and to those legal aliens who have resided in the United 

States for less than five years, 8 U.S.C. § 1613.   Essentially, PRWORA rendered 

aliens like New Residents ineligible for Federal Medicaid benefits.  However, 
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PRWORA did not restrict states from providing health care programs for certain 

aliens – including New Residents – with state funds.  8 U.S.C. § 1622. 

 From 1997 to July 2010, the State of Hawai`i chose to provide health 

coverage under its own, state-funded health programs to certain classes of aliens.  

For example, DHS provided health coverage to COFA Residents by enrolling them 

in the Other Programs, under which they received benefits the same as those 

provided to other U.S. citizens.  Korab v. Koller, Civ. No. 10-00483 JMS/KSC, 

2010 WL 4688824, at *2 (D. Haw. Nov. 10, 2010).  However, DHS did not 

provide health coverage under the Other Programs to New Residents.  Exhibit "H" 

at 5.1 

Instead, the State opted to provide medical coverage to New Residents 

who were not eligible for federally-funded medical assistance through a state-

funded Hawaii Immigrant Health Initiative ("IHI").  Although some of the services 

provided through IHI included primary care, specialty care, and prescription drugs, 

IHI did not include emergency or inpatient care.  Exhibit "I".  IHI did not provide 

the same level of benefits as the more extensive Other Programs.  

                                 
 
1 Exhibits that were originally attached to Plaintiffs' Motion for Preliminary 
Injunction, filed September 13, 2010 (Doc. 10, "First PI Motion"), are attached 
again here with their original identifiers for the Court's convenience.   
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In 2010, the New Residents were rendered ineligible under IHI as a 

result of Defendants' decision to deem some of them into an even more inadequate 

health benefits program, BHH.  In implementing BHH, Defendants specifically 

targeted New Residents because of their alienage and immigrant status.  Hawaii 

Administrative Rules ("HAR") § 17-1714-2 and § 17-1722.3-7 (describing BHH as 

a medical assistance program administered by DHS for, inter alia, "legal 

permanent residents who have resided in the United States for less than five years" 

and deeming any "alien who is not eligible for federal medical assistance and is . . . 

a legal permanent resident" into the BHH program). 

BHH provides only a minimal array of benefits, such as  

• no more than ten days of medically necessary inpatient hospital 

care related to medical care, surgery, psychiatric care, and 

substance abuse treatment;  

• a maximum of twelve outpatient visits including adult health 

assessments, family planning services, diagnosis, treatment, 

consultations, to include substance abuse treatment, and second 

opinions; 

• maximum coverage of six mental health visits, limited to one 

treatment per day; and  
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• a maximum of four medication prescriptions per calendar 

month, which "shall not exceed a one-month supply." 

HAR § 17-1722.3-18.  BHH also does not have any special provisions related to 

cancer treatments, nor are such treatments covered as an emergency service.  

Among the exhaustive list of items excluded from BHH coverage are 

transportation services upon which many elderly, seriously ill, and disabled 

residents rely to get to and from doctors' visits.  HAR § 1722.3-19.   

In contrast, DHS's QUEST and QExA programs, from which New 

Residents are excluded, provide significantly greater benefits than BHH or IHI, 

and obviously greater benefits than being uninsured.  Both QUEST and QExA 

provide comprehensive medical and behavioral health and unlimited prescription 

drugs.  The QExA program also delivers medical and behavioral health services to 

certain individuals who are aged, blind or disabled.  

BHH also has a 7,000 person statewide enrollment cap, with open 

enrollment only when enrollment drops below 6,500.  HAR § 17-1722.3-10.  

However, approximately 7,000 COFA Residents were already receiving state-

funded medical assistance as of May 31, 2010.  Exhibit "J".  Eligible COFA 

Residents, after being disenrolled from the Other Programs, were "deemed into"” 

BHH without regard to the enrollment cap.  HAR § 17-1722.3-33; Exhibit "H".  
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Because the current enrollment exceeds the cap by 20% or more, however, there is 

no chance of open enrollment for most New Residents in the foreseeable future.  

B. The Effect of the Defendants' Discriminatory Policy on New 
Residents 

  In light of their limited coverage or uninsured status, New Residents 

with serious illnesses do not know if, when, or from where they will be able to get 

preventative care, essential medical treatment, and an adequate supply of 

prescription drugs.  There are numerous compelling examples of the deleterious 

effects of Defendants' discriminatory policy on New Residents. 

  For example, Plaintiff Casmira Agustin ("Agustin"), a lawful 

permanent resident of the U.S since 2009, and originally from the Philippines, was 

diagnosed with severe abdominal pain and a cystic mass on her ovary in February 

of 2010.  Agustin Decl. ¶ 8.  After applying for insurance coverage under Med-

QUEST for a one-time emergency service, Agustin underwent surgery at Kapiolani 

Women's and Childrens Hospital.  Id. ¶¶ 11, 13.  In April of 2010, however, 

Agustin received a notice from the DHS Med-Quest Division stating that she was 

denied medical coverage because of her failure to meet citizen or alienage criteria, 

and further, that she was ineligible for emergency medical assistance for aliens.  Id. 

¶ 21.  Thus, Augustin became liable for over $50,000 in medical bills resulting 

from the surgery at Kapiolani.  Id. ¶ 22. 
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  Plaintiff Antonio Ibana ("Ibana"), also from the Philippines, came 

here in August 2010 to join his family.  Ibana Decl. ¶¶ 2-3.  Due to his diabetes, he 

began to experience severe complications with his eyes, and applied for medical 

coverage under Med-QUEST.  Id. ¶ 9.   Med-QUEST denied Ibana medical and 

emergency coverage based on his alienage and immigration status, and Ibana was 

therefore forced to forego treatment on his eyes.  Id. ¶¶ 12-13.   As a result, Ibana 

awoke to bleeding in his right eye a few months later and he has been informed by 

doctors that his condition will not improve unless he gets surgery.  Id. ¶ 18.    It is 

possible that Ibana will go blind without appropriate treatment.  Id. ¶¶ 10, 21.   

Ibana cannot afford this surgery.  Id. ¶¶  20-21. 

  Plaintiffs Agapita Mateo ("A. Mateo") and Renato Mateo ("R. 

Mateo") came from the Philippines in September of 2006, and are lawful 

permanent residents of the U.S.  A. Mateo Decl. ¶ 3; R. Mateo Decl. ¶  3.  A. 

Mateo has diabetes and needs to take daily insulin.  A. Mateo Decl. ¶ 7.  In January 

of 2007, her husband R. Mateo was diagnosed with colon cancer.  R. Mateo Decl. 

¶ 7.  Although R. Mateo had coverage from his work insurance for the surgery to 

remove the tumor, he was unable to work following the surgery and subsequently 

lost his insurance.  Id. ¶ 12.  His follow-up chemotherapy treatments and other 
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follow-up treatments cost more than $1,300 per month.  Id.  They struggled to 

make ends meet in order to pay these medical bills.  Id. ¶ 14. 

  In June of 2009, R. Mateo's cancer returned and spread to his liver.  R. 

Mateo Decl. ¶ 17.   Although by this time R. Mateo had gotten a new job, he was 

terminated prior to a second surgery, thus ending his health coverage.  Id. ¶ 22.  

Eventually, the Mateos were unable to afford even the COBRA payments, their 

insurance policy was cancelled, and the Mateos began to rely on friends and family 

for money and food.  Id. ¶ 24.   As a result, R. Mateo was unable to get his required 

chemotherapy treatment.  Id. ¶ 26.  Although the Mateos applied for state-funded 

health coverage, they were denied in March of 2011 because R. Mateo did not 

satisfy BHH's citizenship or alienage status.  Id. ¶ 31.  

C. Procedural Background 

  Plaintiffs filed their initial Complaint on August 23, 2010.  On 

September 9, 2010, Defendants filed their Motion to Dismiss (Doc. 8).  On 

September 13, 2010 Plaintiffs filed the First PI Motion.  Although the briefing 

addressed Plaintiffs' claims as they related to New Residents, the parties agreed at 

the November 2, 2010 hearing that the Court would limit its analysis to COFA 

Residents only.   

  On November 10, 2010, this Court issued an Order Denying 

Defendants' Motion to Dismiss for Failure to State a Claim Upon Which Relief 
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May Be Granted As to COFA Residents (Doc. 30, "First Order").  On December 

13, 2010, this Court granted the First PI Motion.   Order Granting Plaintiffs' 

Motion for Preliminary Injunction, issued December 13, 2010 (Doc. 42, "Second 

Order") (together with the First Order, the "Orders"), at 3.  Together, the Orders 

clearly held that Defendants' discriminatory policy of denying benefits under the 

Other Programs based on alienage or immigration status was subject to heightened 

scrutiny and, absent compelling justification, violated clearly established 

constitutional rights. 

III. ARGUMENT 

A. Standard For Granting Preliminary Injunctive Relief 

A party seeking a preliminary injunction must demonstrate that he is 

likely to succeed on the merits, that irreparable harm is likely in the absence of 

preliminary relief, that the balance of equities tips in favor of such relief, and that 

an injunction is in the public interest.  Winter v. Natural Res. Def. Council, --- U.S. 

----, 129 S.Ct. 365 (2008); Am. Trucking Ass'ns, Inc. v. City of Los Angeles, 559 

F.3d 1046, 1052 (9th Cir. 2009).  A preliminary injunction is also appropriate 

when the moving party demonstrates "that serious questions going to the merits 

[are] raised and the balance of hardships tips sharply in the [moving party's] favor," 

so long as that party can establish the other factors established by the Supreme 

Court in Winter, including the likelihood of irreparable harm.  Alliance for Wild 
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Rockies v. Cottrell,  --- F.3d ----, No. 09-35756, 2010 WL 2926463, at *7 (9th Cir. 

July 28, 2010).  "In other words, 'serious questions going to the merits' and a 

hardship balance that tips sharply toward the plaintiff can support issuance of an 

injunction, assuming the other two elements of the Winter test are also met."  Id. 

A mandatory injunction is not granted unless "extreme or very serious 

damage will result and are not issued in doubtful cases or where the injury 

complained of is capable of compensation in damages."  Marlyn Nutraceuticals, 

Inc. v. Mucos Pharma GmbH & Co., 571 F.3d 873, 879 (9th Cir. 2009) (quoting 

Anderson v. United States, 612 F.2d 1112, 1114 (9th Cir. 1980)).      

B. Plaintiffs Will Prevail On The Merits Of Their Equal Protection 
Claim 

The Fourteenth Amendment provides that "[n]o State shall . . . deny to 

any person within its jurisdiction the equal protection of the laws."  The Equal 

Protection Clause "keeps governmental decision makers from treating differently 

persons who are in all relevant respects alike."  Nordlinger v. Hahn, 505 U.S. 1, 10 

(1992).  The term "person" in the equal protection context "encompasses lawfully 

admitted resident aliens as well as citizens of the United States and entitles both 

citizens and aliens to the equal protection of the laws of the State in which 

they reside."  Graham v. Richardson, 403 U.S. 365, 371 (1971) (citations omitted; 

emphasis added). 
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Here, Plaintiffs will succeed on their constitutional claim because the 

State's policy of denying New Residents equal access to health insurance programs 

unjustifiably discriminates in the provision of health care benefits based on 

alienage and immigrant status, in violation of the Equal Protection Clause.2 

1. This Court Has Already Held that the State's Denial of 
Equal Access for Aliens to State Health Programs Violates 
the Equal Protection Clause and is Subject to Strict 
Scrutiny Review 

The United States Supreme Court has categorically established that 

under the U.S. Constitution, classifications based on alienage are inherently 

suspect and subject to strict scrutiny.  Graham, 403 U.S. at 371-72 ("[T]he power 

of a state to apply its laws exclusively to its alien inhabitants as a class is confined 

within narrow limits." (Citations, footnotes, and quotations omitted; emphasis 

added.)).  While Graham contemplated that the level of scrutiny might differ from 

this heightened standard when a state is following federal direction, subsequent 

case law has confirmed that only in the situation where Congress has established a 

uniform rule regarding alienage would a state's action in following Congress' 

mandate be subject to a review other than strict scrutiny.  Graham, 403 U.S. at 

                                 
 
2 Plaintiffs may move for class-wide relief before moving to certify a class.  V.L. v. 
Wagner, 669 F. Supp. 2d 1106, 1114 n.6 (N.D. Cal. 2009); Brantley v. Maxwell-
Jolly, 656 F.Supp.2d 1161, 1178 n. 14 (N.D. Cal. 2009) ("District courts are 
empowered to grant preliminary injunctions 'regardless of whether the class has 
been certified.' ") 
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382-83; Plyler v. Doe, 457 U.S. 202, 219 n.19 (1982) ("[I]f the Federal 

Government has by uniform rule prescribed what it believes to be appropriate 

standards for the treatment of an alien subclass, the State may . . . follow the 

federal direction."); Sudomir v. McMahon, 767 F.2d 1456, 1464-66 (9th Cir. 1985) 

(rational basis test applies when State adopts federal uniform rule of 

classification).  

Here, this Court has already decided that (1) the State's health benefit 

programs classify individuals based on alienage, and (2) that the State's actions are 

not protected from heightened strict scrutiny, because there was no uniform rule 

established by PRWORA.  First Order at 27-28.  Therefore, strict scrutiny applies 

to the State's discriminatory actions towards New Residents. 

Specifically, in the First Order, this Court held that "on its face, the 

State's health benefit programs appear to classify individuals based on alienage – 

citizens and qualified residents receive benefits under the Other Programs, while 

COFA Residents are eligible for BHH only."  Id. at 17.  This conclusion is equally 

applicable to New Residents – while citizen and qualified residents receive benefits 

under the Other Programs, New Residents are eligible for BHH only.   

After an exhaustive analysis of pertinent case law, this Court then held 

that PRWORA validly granted states the authority to classify individuals based on 

alienage in determining eligibility or the State's health benefit programs, and that 
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this grant of discretion did not "comport[] with the uniformity requirement" under 

Plyler and its progeny.  Id. at 18, 21.  Here, as with COFA Residents, the 

PRWORA "does not dictate any particular state action as to [New Residents]," and 

instead "gives states a choice as to whether [New Residents] should be eligible for 

any state public benefits."  Id. at 23.  Accordingly, PRWORA did not establish a 

uniform rule because it did "not require that Defendants provide lesser benefits to 

[New Residents] than it does to those qualified under the [Other] Programs."  Id. at 

24. 

Thus, this Court's conclusion in the Orders is controlling as to New 

Residents.  "[R]egardless of how Defendants attempt to characterize their actions, 

Defendants' implementation of the [Other] Programs and BHH classify individuals 

based on alienage – citizens and certain groups of aliens are eligible to participate 

in the [Other] Programs, while [New Residents] are eligible to participate in BHH.  

Because Defendants were not following any uniform rule established by federal 

law in making these distinctions, these classifications are subject to strict scrutiny."  

Id. at 27-28. 

2. The State's Discriminatory Denial of Equal Access to State 
Health Programs Cannot Pass Strict Scrutiny 

  Under a strict scrutiny standard, a state must show that the 

classification is "suitably tailored to serve a compelling state interest."  Cleburne v. 
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Cleburne Living Center, 473 U.S. 432, 440 (1985).  There is no compelling interest 

or any tailoring here. 

a. Defendants' Discriminatory Policy Towards New 
Residents Does Not Serve a Compelling Interest 

  There is no compelling State interest in denying New Residents health 

benefits provided to other citizens.  Defendants have no particular interest in 

denying equal access to State health programs to New Residents besides cutting 

costs, which the Supreme Court has explicitly held is a "particularly inappropriate 

and unreasonable" ground upon which to base an alienage classification.  Graham, 

403 U.S. at 376; Mathews v. Diaz, 426 U.S. 67, 85 (1976) ("Insofar as state welfare 

policy is concerned, there is little, if any, basis for treating persons who are citizens 

of another State differently from persons who are citizens of another country.  Both 

groups are noncitizens as far as the State's interests in administering its welfare 

programs are concerned." (Footnote omitted.)). 

  Moreover, any cost savings as a result of denying health benefits to 

New Residents are only short term and may be entirely ephemeral.  Cuts in 

coverage for preventative and acute care will, in fact, end up costing the State more 

money as persons who are denied preventative care suffer serious—and costly—

medical emergencies for which the State would normally have to pay.
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b. Defendants' Discriminatory Policy Towards New 
Residents Is Not Narrowly Tailored 

There is also no indication that DHS "narrowly tailored" the BHH 

rules or its discriminatory policy to achieve the goals of the legislature.  Suspect 

classifications like race, alienage, and ancestry "are simply too pernicious to permit 

any but the most exact connection between justification and classification."  Gratz 

v. Bollinger, 539 U.S. 244, 270 (2003) (internal quotation marks omitted).  There 

are several factors that are relevant in determining whether a suspect classification 

is narrowly tailored, including "the efficacy of alternative remedies," and "the 

flexibility and duration of the relief."  Western States Paving Co., Inc. v. 

Washington State Dept. of Transp., 407 F.3d 983, 993 (9th Cir. 2005) (citing 

United States v. Paradise, 480 U.S. 149, 171 (1987)). 

 There is no evidence that Defendants adequately considered 

alternatives to their discriminatory policies.  For example, DHS has done nothing 

to ensure that existing patients or previously disenrolled patients with disabilities 

or with serious medical conditions will get the long-term or critical care that they 

need.  Nor does it appear that DHS examined the programs administered by Med-

QUEST as a whole when considering other possible cost-cutting measures.  

 Moreover, there is no indication that DHS has any plan on how to 

handle the dire consequences that have resulted and will continue to result from its 
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discriminatory policies.  Nor is there any indication that DHS has been assisting 

the various medical providers currently providing medical services to New 

Residents despite their lack of health coverage.  Neither good conscience nor strict 

scrutiny countenance Defendants' actions (or lack thereof).  

At minimum, Plaintiffs have shown a likelihood of success on their 

equal protection claim.  

C. Plaintiffs Face Irreparable Injury 

The reduction or elimination of public medical benefits irreparably 

harms persons who cannot participate in these programs.  Beltran v. Myers, 677 

F.2d 1317, 1322 (9th Cir. 1982) (holding that possibility that plaintiffs would be 

denied Medicaid benefits sufficient to establish irreparable harm); Cota v. Maxwell 

Jolly, 688 F. Supp. 2d 980, 997 (N.D. Cal. 2010) ("the reduction or elimination of 

public medical benefits is sufficient to establish irreparable harm to those likely to 

be affected by the program cuts); Newton-Nations v. Rogers, 316 F. Supp. 2d 883, 

888 (D. Ariz. 2004) (citing Beltran and finding irreparable harm shown where 

Medicaid recipients could be denied medical care as a result of their inability to 

pay increased co-payment to medical service providers); Edmonds v. Levine, 417 

F. Supp. 2d 1323, 1342 (S.D. Fla. 2006) (finding that state Medicaid agency's 

denial of coverage for off-label use of prescription pain medication would 

irreparably harm plaintiffs). 
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Here, there is abundant evidence New Residents have been and will 

continue to suffer significant harms to their health and physical well-being without 

equal access to the Other Programs.  R. Mateo Decl. ¶¶ 27-29; A. Mateo Decl. ¶¶ 

7, 19, 21-22, 27-30; Agustin Decl. ¶¶ 8-12; and Ibana Decl. ¶¶ 5, 13, 18, 21.  As a 

result, New Residents are forced to reduce the amount of critical medical services 

they use.  For some, like Mr. Agustin, this will lead to diminished health over the 

course of a few years; for others, like R. Mateo, death could happen in a matter of 

weeks or months.  In addition, it is well established that patients denied 

preventative and routine care also face irreparable injury in the form of late 

diagnosis and potentially irreversible health consequences.3      

 Finally, the threat of harm here is broad.  Patients forced to seek 

health care and expensive life-saving treatments at emergency rooms and through 

health providers willing to accept uninsured patients will impose significant 

financial burdens on these entities and the health care system as a whole.  Exhibit 

"G".   

                                 
 
3 American Cancer Society; Eddy D: Guidelines for the Cancer Related Checkup; 
CA-A Cancer Journal for Clinicians 1980; 30:194-237 (emphasizing the 
importance of preventative care in reducing potentially irreversible health 
consequences and late diagnosis of disease); Medical Practice Committee, America 
College of Physicians: Ann Intern Med 1981: 95:729-732 (same); U.S. 
Preventative Services Task Force, Guide to Clinical Preventative Services, (2d Ed. 
Williams & Wilkins 1996) (same). 
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The threat of harm to New Residents is immediate and significant.  

Defendants' claimed cost savings are a mirage.  

D. The Balance of Equities Favors Plaintiffs 

Plaintiffs will suffer grave irreparable harms if a preliminary 

injunction is not granted, whereas DHS will suffer only minimal harms and will 

arguably benefit by allowing New Residents to enroll in the Other Programs.  

Accordingly, the equities favor an injunction. 

In addition to the medical harms that have and will befall them, New 

Residents have faced – and will continue to endure – financial and emotional 

injuries.  It is indisputable that without access to State health programs, New 

Residents will suffer physically.  R. Mateo Decl. ¶¶ 27-29; A. Mateo Decl. ¶¶ 7, 

19, 21-22, 27-30; Agustin Decl. ¶¶ 8-12; and Ibana Decl. ¶¶ 5, 13, 18, 21.   

Additionally, Plaintiffs will suffer financially.  New Residents have low, if any, 

income.  The meager funds they have are quickly depleting or have already been 

exhausted.  R. Mateo Decl. ¶¶ 23-25, 35; A. Mateo Decl. ¶¶22- 23, 31-33; Agustin 

Decl. ¶ 23; Ibana Decl. ¶¶ 9, 11, 22.  The financial burden is tremendous.   

New Residents also will suffer immeasurable emotional harms.  The 

named Plaintiffs have testified to the severe emotional distress that they are already 

suffering.  R. Mateo Decl. ¶¶ 18, 35; A. Mateo Decl. ¶¶ 27-28, 31; Agustin Decl. ¶ 

22; Ibana Decl. ¶ 21.  Adding to the stress of trying to navigate the complexities of 
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obtaining medical assistance while seriously ill is the fact that New Residents are 

often trying to do so in a foreign language.  This task is Herculean. 

  Conversely, the State will not suffer an immense financial injury.  In 

fact, cuts in coverage for preventative and acute care will end up costing the State 

more money as persons who are denied preventative care suffer serious—and 

costly—medical emergencies.  Palafox Decl. ¶ 14.4   

If the Court were to order the injunctive relief requested here, the 

State will be incur the same costs it should have been incurring since its 

discriminatory policy was implemented.  Therefore, the balance of equities tips in 

favor of the Plaintiffs.  

E. A Preliminary Injunction Is In The Public Interest 

The public is not served by the State's denial of DHS-sponsored health 

benefit programs for New Residents.  When uninsured patients are forced to seek 

life-saving treatments in emergency rooms as a result of being deprived of 

preventative and critical medical care it costs the State, and therefore the tax 

paying public, more time and money.  Emergency room visits are exponentially 

more costly than outpatient facilities.  Palafox Decl. ¶ 13.  

                                 
 
4 The Palafox Declaration was attached to the First PI Motion. 
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The general public is likely to suffer from increased waiting times in 

emergency rooms, and from eventual increases to health care costs necessitated by 

uncovered treatment of New Residents.   

IV. CONCLUSION 

Based on the foregoing, Plaintiffs respectfully request that this Court 

issue a preliminary injunction requiring DHS to allow New Residents to enroll in 

the Other Programs for which they would be eligible but for their alienage status.  

DATED:  Honolulu, Hawai`i, April 28, 2011. 
 
 

 /s/J. Blaine Rogers  
VICTOR GEMINIANI 
PAUL ALSTON 
J. BLAINE ROGERS 
ZACHARY A. MCNISH 
MARGERY S. BRONSTER 
ROBERT H. HATCH 
CATHERINE L. AUBUCHON 
 
Attorneys for Plaintiffs 

 

Case 1:10-cv-00483-JMS -KSC   Document 63-1    Filed 04/28/11   Page 24 of 24     PageID
 #: 1018



Case 1:10-cv-00483-JMS -KSC   Document 63-2    Filed 04/28/11   Page 1 of 5     PageID #:
 1019



Case 1:10-cv-00483-JMS -KSC   Document 63-2    Filed 04/28/11   Page 2 of 5     PageID #:
 1020



Case 1:10-cv-00483-JMS -KSC   Document 63-2    Filed 04/28/11   Page 3 of 5     PageID #:
 1021



Case 1:10-cv-00483-JMS -KSC   Document 63-2    Filed 04/28/11   Page 4 of 5     PageID #:
 1022



Case 1:10-cv-00483-JMS -KSC   Document 63-2    Filed 04/28/11   Page 5 of 5     PageID #:
 1023



Case 1:10-cv-00483-JMS -KSC   Document 63-3    Filed 04/28/11   Page 1 of 5     PageID #:
 1024



Case 1:10-cv-00483-JMS -KSC   Document 63-3    Filed 04/28/11   Page 2 of 5     PageID #:
 1025



Case 1:10-cv-00483-JMS -KSC   Document 63-3    Filed 04/28/11   Page 3 of 5     PageID #:
 1026



Case 1:10-cv-00483-JMS -KSC   Document 63-3    Filed 04/28/11   Page 4 of 5     PageID #:
 1027



Case 1:10-cv-00483-JMS -KSC   Document 63-3    Filed 04/28/11   Page 5 of 5     PageID #:
 1028



Case 1:10-cv-00483-JMS -KSC   Document 63-4    Filed 04/28/11   Page 1 of 7     PageID #:
 1029



Case 1:10-cv-00483-JMS -KSC   Document 63-4    Filed 04/28/11   Page 2 of 7     PageID #:
 1030



Case 1:10-cv-00483-JMS -KSC   Document 63-4    Filed 04/28/11   Page 3 of 7     PageID #:
 1031



Case 1:10-cv-00483-JMS -KSC   Document 63-4    Filed 04/28/11   Page 4 of 7     PageID #:
 1032



Case 1:10-cv-00483-JMS -KSC   Document 63-4    Filed 04/28/11   Page 5 of 7     PageID #:
 1033



Case 1:10-cv-00483-JMS -KSC   Document 63-4    Filed 04/28/11   Page 6 of 7     PageID #:
 1034



Case 1:10-cv-00483-JMS -KSC   Document 63-4    Filed 04/28/11   Page 7 of 7     PageID #:
 1035



Case 1:10-cv-00483-JMS -KSC   Document 63-5    Filed 04/28/11   Page 1 of 8     PageID #:
 1036



Case 1:10-cv-00483-JMS -KSC   Document 63-5    Filed 04/28/11   Page 2 of 8     PageID #:
 1037



Case 1:10-cv-00483-JMS -KSC   Document 63-5    Filed 04/28/11   Page 3 of 8     PageID #:
 1038



Case 1:10-cv-00483-JMS -KSC   Document 63-5    Filed 04/28/11   Page 4 of 8     PageID #:
 1039



Case 1:10-cv-00483-JMS -KSC   Document 63-5    Filed 04/28/11   Page 5 of 8     PageID #:
 1040



Case 1:10-cv-00483-JMS -KSC   Document 63-5    Filed 04/28/11   Page 6 of 8     PageID #:
 1041



Case 1:10-cv-00483-JMS -KSC   Document 63-5    Filed 04/28/11   Page 7 of 8     PageID #:
 1042



Case 1:10-cv-00483-JMS -KSC   Document 63-5    Filed 04/28/11   Page 8 of 8     PageID #:
 1043



 

771128v3 / 9681-2 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF HAWAI`I 

TONY KORAB, TOJIO CLANTON, 
KEBEN ENOCH, CASMIRA 
AGUSTIN, ANTONIO IBANA, 
AGAPITA MATEO and RENATO 
MATEO, individually and on behalf of 
all persons similarly situated, 
 
  Plaintiffs, 
 
 vs. 
 
PATRICIA MCMANAMAN, in her 
official capacity as Interim Director of 
the State of Hawai`i, Department of 
Human Services, and KENNETH 
FINK, in his official capacity as State 
of Hawai`i, Department of Human 
Services, Med-QUEST Division 
Administrator, 
 
  Defendants. 
 
 

CIVIL NO. 10-00483 JMS-KSC 
[Civil Rights Action] 
[Class Action] 
 
DECLARATION OF J. BLAINE 
ROGERS 
 
 

 
DECLARATION OF J. BLAINE ROGERS 

 
I, J. Blaine Rogers, hereby declare that: 

1. I am an attorney, licensed to practice before this court and am 

one of the attorneys for Plaintiffs in this action.  I have personal knowledge of, and 

am competent to testify to, the matters set forth below. 
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2. I make this declaration in support of Plaintiffs' Motion for 

Preliminary Injunction Re: New Residents, and am competent to testify to the 

matters discussed herein. 

3. Attached hereto as Exhibit "G" is a true and correct copy of a 

letter addressed to Governor Linda Lingle, dated August 26, 2009, signed by the 

Honorable John Mizuno, Chair of the House Committee on Human Services, and 

by Suzanne Chun Oakland, Chair of the Senate Committee on Human Services.  

Exhibit "G" was previously authenticated by the Declaration of Elizabeth M. 

Dunne, dated September 13, 2010 ("Dunne Decl."), ¶ 15, which was attached to 

Plaintiffs' Motion for Preliminary Injunction, filed September 13, 2010 (Doc. 10).  

4. Attached hereto as Exhibit "H" is a true and correct copy of the 

DHS Information Act Response, dated June 15, 2010.  Exhibit "H" was previously 

authenticated by the Dunne Decl. ¶ 16. 

5. Attached hereto as Exhibit "I" is a true and correct copy of a 

description of the Immigrant Health Initiative, available at 

http://www.hawaiipca.net/40/immigrant-health (last accessed April 28, 2011). 

6. Attached hereto as Exhibit "J" is a true and correct copy of a 

letter from Dr. Kenneth S. Fink to Medicaid Physicians and others, dated August 

25, 2009, available at http://www.med-

quest.us/PDFs/Provider%20Memos/ACSMEMO2009/ACS%20M09-21.pdf (last 

accessed April 28, 2011). 
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I declare under penalty of perjury that the foregoing statements are 

true and correct. 

 Executed in Honolulu, Hawai`i on April 28, 2011. 
 
 
 
   /s/ J. Blaine Rogers  
J. BLAINE ROGERS 
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that, on this date and by the methods of service 

noted below, a true and correct copy of the foregoing was served on the following 

at their last known addresses: 

Served Electronically through CM/ECF: 

Lee-Ann N.M. Brewer, Esq.  Lee-Ann.N.Brewer@hawaii.gov 

John F. Molay, Esq.   john.f.molay@hawaii.gov 

DATED:  Honolulu, Hawai>i, April 28, 2011. 

      /s/ J. Blaine Rogers 
      VICTOR GEMINIANI 

ELIZABETH DUNNE 
PAUL ALSTON 
J. BLAINE ROGERS 
ZACHARY A. MCNISH 
Attorneys for Plaintiffs 
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