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PLAINTIFFS’ MEMORANDUM IN OPPOSITION TO 
DEFENDANTS’ MOTION FOR PARTIAL SUMMARY  

JUDGMENT REGARDING NEW RESIDENTS 
 
 Plaintiffs TONY KORAB, TOJIO CLANTON, KEBEN ENOCH, 

CASMIRA AGUSTIN, ANTONIO IBANA, AGAPITA MATEO and 

RENATO MATEO, individually and on behalf of all persons similarly 

situated, by and through their attorneys, Lawyers for Equal Justice, 

Alston Hunt Floyd & Ing, and Bronster Hoshibata, oppose 

Defendants’ Motion for Partial Summary Judgment Regarding New 

Residents filed on April 28, 2011, and request that the Motion be 

denied. 

I. INTRODUCTION 

 Defendants’ Motion for Partial Summary Judgment and this 

Opposition address Plaintiffs’ claims with respect to the New 

Residents.1  Defendants argue, inter alia, that their actions do not 

violate the Equal Protection Clause of the Fourteenth Amendment 

and are subject to and pass rational basis review.  They are hanging 

their hat on the recent Connecticut Supreme Court decision in 

Hong Pham v. Starkowski, ---A.3d---, 2011 WL 1124005 (Conn. 

                                 
1 New Residents are legal permanent residents admitted to the 
United States for less than five years who are nineteen years and 
older and lawfully a resident in Hawai‘i.  HAR § 17-1722.3-1. 
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April 5, 2011), and hope that this Court will adopt the same narrow 

and misguided interpretation of the Equal Protection Clause and 

what constitutes a classification based on alienage.  Hong Pham 

determined that Connecticut’s provision of medical assistance 

benefits only to citizens and legal immigrants in the country for 

more than five years, while providing no benefits at all to recent 

immigrants who are otherwise identically situated, was not 

discrimination based on alienage and only rational basis review was 

triggered.  Id. at *8.   

 Disingenuously, however, Defendants neglect to even address 

the analysis in this Court’s prior Order Denying Defendants’ Motion 

To Dismiss For Failure to State a Claim Upon Which Relief May Be 

Granted As To COFA Residents, Civ. No. 10-00482 JMS/KSC, 2010 

WL 4688824 (D. Hawai‘i November 10, 2010) (Doc. 30), which 

applies with equal force to New Residents.  This Court found that 

Basic Health Hawai‘i (“BHH”), State of Hawai‘i’s state-funded 

medical assistance program for COFA Residents and New 

Residents, on its face classifies individuals based on alienage.  Id. at 

*11.  The Court held that strict scrutiny applies.  Id. at *11-*12.  

Likewise, BHH classifies based on alienage with respect to New 
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Residents.  Applying strict scrutiny, Defendants’ actions do not 

pass constitutional muster.   

 In addition, Defendants continue to misunderstand Plaintiffs’ 

claim under the Americans With Disabilities Act (“ADA”).  Rather 

than focusing on the integration mandate, Defendants contend 

Plaintiffs are not being discriminated against by reason of their 

disability because they are not entitled to receive Medicaid benefits 

under the Personal Responsibility and Work Opportunity 

Reconciliation Act (“PRWORA”) of 1996 and had not received any 

medical assistance benefits from the State prior to BHH.  See Def. 

Mem. (Doc. 62-1) at 27-31.  Defendants’ reasoning is flawed.  By 

virtue of BHH, Defendants are placing Plaintiffs at risk of 

hospitalization and isolation which violates the integration mandate 

of the ADA and constitutes discrimination based on a disability.  

See Olmstead v. L.C., 527 U.S. 581, 600 (1999); Ball v. Rodgers, 

2009 WL 1395423, at *5 (D. Ariz. April 24, 2009).   

 Defendants’ actions violate the Equal Protection Clause and 

the ADA.  Their Motion for Partial Summary Judgment must be 

denied. 
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II. RELEVANT FACTS 

A. Health Services for New Residents in Hawai‘i. 

 Until 1996, New Residents were eligible for health care under 

Medicaid, a cooperative federal-state program that provides federal 

funding for state medical services to the poor, disabled, and others 

in need.  42 U.S.C. § 1396 et seq.  The PRWORA of 1996, however, 

eliminated federal health care coverage for all non-qualified aliens, 

8 U.S.C. § 1612(a)(1), and for those legal aliens who have resided in 

the United States for less than five years, 8 U.S.C. § 1613.  New 

Residents are among those whose eligibility for federal health care 

benefits ceased with the enactment of PRWORA.   

 Although PRWORA renders New Residents ineligible for federal 

Medicaid benefits, it does not prohibit the states from providing 

state-funded health care benefits to certain aliens, including New 

Residents.  8 U.S.C. § 1622.  Specifically, 8 U.S.C. § 1622(a) 

provides:  

Notwithstanding any other provision of law …, a 
State is authorized to determine the eligibility for 
any State public benefits of an alien who is a 
qualified alien (as defined in section 1641 of this 
title), a non-immigrant under the Immigrant and 
Nationality Act [8 U.S.C.A. § 1101 et seq.], or an 
alien who is paroled into the United States under 
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section 212(d)(5) of such Act [8 U.S.C.A. § 
1182(d)(5)] for less than one year. 

 
From 1997 to July 2010, the State of Hawai‘i chose to provide state-

funded health coverage under its then-existing health benefits 

programs, such as QUEST, QUEST-Net, QUEST-ACE, QExA, the 

State of Hawai‘i Organ and Tissue Transplant (“SHOTT”), and fee-

for-service programs (collectively, the “Other Programs”), to certain 

classes of aliens.  For example, DHS provided health coverage to 

COFA Residents by enrolling them in the Other Programs, under 

which they received the same benefits as those provided to U.S. 

citizens.  See Korab, 2010 WL 4688824, at *2.   

 DHS, however, did not continue health care coverage under 

the Other Programs to New Residents.  See Declaration of Catherine 

L. Aubuchon (“Aubuchon Decl.”), ¶ 3; Exhibit “A” at 5.  Instead, the 

State opted to provide some medical benefits to New Residents 

through the state-funded Hawai‘i Immigrant Health Initiative (“IHI”).  

See Aubuchon Decl., ¶ 4; Exhibit “B”.  Services provided through 

IHI included primary care, specialty care, and prescription drugs, 

but not emergency or inpatient care.  Id.  The benefits provided 

under IHI are inferior to the benefits provided under the Other 
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Programs.  Cf. Exhibits “B” and “H”.   

 On July 1, 2010, Defendants implemented BHH, Hawai‘i 

Administrative Rules (“HAR”) § 17-1714-2 et seq., a new state-

funded health benefits program expressly for New Residents and 

COFA Residents.  The administrative rules describe BHH as the 

medical assistance program administered by DHS for “aliens age 

nineteen years and older who are citizens of a COFA nation, or legal 

permanent residents who have resided in the United States for less 

than five years.”  HAR § 17-1714-2.  Certain New Residents were 

purportedly deemed into BHH, HAR § 17-1722.3-33(b), but 

Defendants have not produced any verifiable evidence to establish 

this fact.  The class representatives for New Residents in this action 

were recently denied state-funded medical assistance based upon 

their alienage or citizenship.  See Aubuchon Decl., ¶¶ 6-9; Exhibits 

“D” (Agustin Decl.), ¶ 21; “F” (R. Mateo Decl.), ¶ 31, Exhibit “1”.  

With the implementation of BHH, New Residents became ineligible 

for IHI.   

 BHH provides only minimal benefits such as:  

• 10 days of medically necessary inpatient hospital 

care related to medical care, surgery, psychiatric 
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care, and substance abuse treat;  

• 12 outpatient visits including adult health 

assessments, family planning services, diagnosis, 

treatment, consultations, to include substance 

abuse treatment, and second opinions;  

• 6 mental health visits, limited to one treatment per 

day; and  

• 4 medication prescriptions per calendar month; 

which “shall not exceed a one-month supply.”  

HAR § 17-1722.3-18.  BHH does not have any special provisions 

related to cancer treatments, nor are such treatments covered as an 

emergency service.  Among the exhaustive list of items excluded 

from BHH coverage are transportation services upon which many 

elderly, seriously ill, and disabled residents rely to get to and from 

doctors’ visits.2  HAR § 1722.3-19.   

 In contrast, the QUEST and QExA programs, from which New 

Residents are excluded, provide significantly greater benefits than 

BHH or IHI, and obviously greater benefits than being uninsured.  
                                 
2 Emergency services, however, are available to New Residents 
under HAR § 17-1723-5 of the State’s Program for Medical 
Assistance to Aliens and Refugees (“MAAR”). 

Case 1:10-cv-00483-JMS -KSC   Document 67    Filed 05/09/11   Page 15 of 52     PageID #:
 1155



8 
 

Both QUEST and QExA provide comprehensive medical and 

behavioral health and unlimited necessary prescription drugs.  

QExA also delivers medical and behavioral health services to 

individuals who are aged, blind or disabled, as well as 

transportation services.  See Aubuchon Decl., ¶ 10; Evercare 

Member Handbook for the State of Hawai‘i QUEST Expanded Access 

(QExA) Program, attached as Exhibit “H”, at 10-18.   

 BHH has a 7,000 person statewide enrollment cap, with open 

enrollment only when enrollment drops below 6,500.  HAR § 17-

1722.3-10.  However, over 7,000 COFA Residents were already 

receiving state-funded medical assistance as of May 31, 2010.  See 

Aubuchon Decl., ¶ 3; Exhibit “A”.  Eligible COFA Residents, after 

being disenrolled from the Other Programs, were supposed to have 

been “deemed into” BHH without regard to the enrollment cap.  

HAR § 17-1722.3-33; Exhibit “C”.  Because the current enrollment 

exceeds the cap by 20% or more, there is no chance of open 

enrollment for New Residents in the foreseeable future.   
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B. The Effect Of The Defendants’ Discriminatory Policy 
On New Residents. 

 
 In light of their limited coverage or uninsured status, New 

Residents with serious illnesses do not know if, when or from where 

they will be able to get preventative care, essential medical 

treatment, and an adequate supply of prescription drugs.  There are 

numerous compelling examples of the deleterious effects of 

Defendants’ discriminatory policy on New Residents.  

 For example, Plaintiff Casmira Agustin (“Agustin”), a lawful 

permanent resident of the United States since 2009, was diagnosed 

with severe abdominal pain and a cystic mass on her ovary in 

February 2010.  Agustin Decl., ¶ 8.  After applying for insurance 

coverage under Med-QUEST for a one-time emergency service, 

Agustin underwent surgery at Kapiolani Women’s and Childrens 

Hospital.  Id., ¶¶ 11, 13.  In April of 2010, however, Agustin 

received notice from the DHS Med-Quest Division that she was 

denied medical coverage because of her failure to meet citizenship 

and alienage criteria, and further, that she was ineligible for 

emergency medical assistance for aliens.  Id., ¶ 21.  Thus, Agustin 

became liable for over $50,000 in medical bills resulting from the 
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surgery at Kapiolani.  Id., ¶ 22.   

 Plaintiff Antonio Ibana (“Ibana”) immigrated to the United 

States in August 2010 to join his family.  Ibana Decl., ¶¶ 2-3.  Due 

to his diabetes, he began to experience severe complications with 

his eyes and applied for medical coverage under Med-QUEST.  Id., ¶ 

9.  Med-QUEST denied Ibana medical and emergency coverage 

based on his alienage and immigration status, and Ibana were 

therefore forced to forego treatment on his eyes.  Id., ¶¶ 12-13.  As a 

result, Ibana awoke to bleeding in his right eye a few months later 

and he has been informed by his doctors that his condition will not 

improve unless he gets eye surgery.  Id., ¶ 18.  Ibana will likely go 

blind without appropriate treatment, but he cannot afford surgery.  

Id., ¶¶ 10, 21, 22.   

 Plaintiffs Agapita Mateo (“A. Mateo”) and Renato Mateo (“R. 

Mateo”) immigrated from the Philippines in September of 2006, and 

are lawful permanent residents of the United States.  A. Mateo 

Decl., ¶ 3; R. Mateo Decl., ¶ 3.  A. Mateo has diabetes and needs 

insulin daily.  A. Mateo Decl., ¶ 7.  In January of 2007, her 

husband R. Mateo was diagnosed with colon cancer.  R. Mateo 

Decl., ¶ 7.  Although R. Mateo had health insurance coverage 

Case 1:10-cv-00483-JMS -KSC   Document 67    Filed 05/09/11   Page 18 of 52     PageID #:
 1158



11 
 

through his employer for the surgery to remove the tumor, he was 

unable to work after the surgery and subsequently lost insurance 

coverage.  Id., ¶ 12.  His follow-up chemotherapy treatments and 

other follow-up treatments cost more than $1,300 per month.  Id.  

They struggled to make ends meet in order to pay these medical 

bills.  Id., ¶ 14.   

 In June of 2009, R. Mateo’s cancer returned and spread to his 

liver.  R. Mateo Decl., ¶ 17.  By this time, R. Mateo had begun 

employment at a new job but was terminated prior to the second 

surgery thus ending his health coverage.  Id., ¶ 22.  Eventually, the 

Mateos were unable to afford even the COBRA payments, their 

insurance policy was cancelled, and they began to rely on friends 

and family for money and food.  Id., ¶ 24.  As a result, R. Mateo was 

unable to get chemotherapy treatment.  Id., ¶ 26.  Although the 

Mateos applied for state-funded medical assistance, DHS denied 

their application on March 2, 2011 because R. Mateo did not satisfy 

DHS’s citizenship or alienage requirements.  Id., ¶ 31, Exhibit “1”. 
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C. Procedural Background. 

 Plaintiffs filed their initial Complaint on August 23, 2010 (Doc. 

1).  On September 9, 2010, Defendants filed their Motion to Dismiss 

(Doc. 8).  On September 13, 2010, Plaintiffs filed the first Motion for 

Preliminary Injunction (“First PI Motion”).  Although the briefing 

addressed Plaintiffs’ claims with respect to both COFA Residents 

and New Residents, the parties agreed at the November 2, 2010 

hearing that the Court would limit its analysis to COFA Residents 

only (Doc. 28).   

 On November 10, 2010, this Court issued the Order Denying 

Defendants’ Motion to Dismiss for Failure to State a Claim Upon 

Which Relief May Be Granted As to COFA Residents, 2010 WL 

4688824 (D. Hawai‘i Nov. 10, 2010) (Doc. 30, “First Order”).  On 

December 13, 2010, this Court granted the First PI Motion.  See 

Order Granting Plaintiffs’ Motion for Preliminary Injunction, 2010 WL 

5158883 (D. Hawai‘i Dec. 13, 2010) (Doc. 42, “Second Order”).  

Together, the Orders held that Defendants’ discriminatory policy of 

denying benefits under the Other Programs based on alienage or 

immigration status was subject to heightened scrutiny and, absent 

compelling justification, violated Plaintiffs’ constitutional rights.   
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 On March 23, 2011, Plaintiffs filed a First Amended Complaint 

which identified the class representatives for New Residents 

(Casmira Agustin, Antonio Ibana, Agapita Mateo, and Renato 

Mateo) and replaced Lillian B. Koller, Director of the State of Hawai‘i 

Department of Human Services, with the interim Director Patricia 

McManaman as a defendant (Doc. 57).  All other substantive 

aspects of the complaint remained unchanged.   

 On April 28, 2011, Defendants filed the motion at issue here, 

Motion for Partial Summary Judgment Regarding New Residents 

(Doc. 62).  On the same date, Plaintiffs filed their Motion for 

Preliminary Injunction Re: New Residents (Doc. 63).  Both motions 

will be heard on June 2, 2011 (Doc. 60).   

III. STANDARD FOR SUMMARY JUDGMENT 

 Rule 56 of the Federal Rules of Civil Procedure provides that 

summary judgment is warranted only when “there is no genuine 

issue as to any material fact and that the movant is entitled to 

judgment as a matter of law.”  Fed. R. Civ. P. 56(c).  “Summary 

judgment is inappropriate if a reasonable juror, drawing all 

inferences in favor of the nonmoving party, could return a verdict in 

the nonmoving party’s favor.”  James River Ins. Co. v. Hebert 
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Schenk, P.C., 523 F.3d 915, 920 (9th Cir. 2008).   

 In this case, summary judgment should be denied because 

there are disputed issues of fact and law underlying each of 

Defendants’ proposed grounds for summary judgment.  In 

particular, there are issues of material fact whether any New 

Residents were actually deemed into BHH on July 1, 2010 or 

whether any will be able to benefit from the program in the 

foreseeable future.  In addition, Defendants are not entitled to 

judgment as a matter of law because their actions violate the Equal 

Protection Clause of the Fourteenth Amendment, are subject to 

strict scrutiny-not rational basis-review, and violate the integration 

mandate of the Americans with Disabilities Act (“ADA”).  

Accordingly, summary judgment cannot be granted as a matter of 

law, and Defendants’ motion must be denied.   

IV. ARGUMENT 

A. Whether New Residents Were Deemed Into BHH Is A 
Disputed Issue Of Material Fact That Precludes 
Summary Judgment.  

 
 In order to prevail on a motion for summary judgment, 

Defendants must establish that there are no genuine issues of 

material fact.  Defendants allege that “[c]ertain New Residents were 
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deemed into BHH pursuant to HAR § 17-1722.3-33(b).”  Fact No. 5 

in Defendants’ Statement of Undisputed Material Facts (Doc. 62-2); 

Declaration of Kenneth S. Fink, ¶ 11.  However, they provide no 

documentation to support this statement.  In fact, the 

documentation that has been presented shows that New Residents 

were not deemed into BHH.  See Aubuchon Decl., ¶¶ 3, 5; Exhibits 

“A”, “C”.     

 In a DHS Information Act Response, dated June 15, 2010, 

attached as Exhibit “A”, DHS confirmed that as of May 31, 2010, 

7,793 COFA Residents were receiving state-only funded medical 

assistance.  See Aubuchon Decl., ¶ 3; Exhibit “A” at 4.  DHS also 

confirmed that New Residents were not eligible for state-only funded 

medical assistance or Medicaid.  Id.   

 In an August 25, 2009 memorandum to Medicaid physicians, 

dentists and other providers, Defendant Fink stated that “about 

7,000 non-immigrants, namely those from the Compact of Free 

Association nations, will be transferred from QUEST and QExA into 

BHH” and New Residents “may also be eligible.”  See Aubuchon 

Decl., ¶ 5; Exhibit “C” at 1.  The BHH administrative rules impose 

an enrollment cap of 7,000, and open enrollment can only occur 
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when the enrollment drops below 6,500.  HAR § 17-1722.3-10.   

 Except for Defendant Fink’s unsubstantiated statement that 

certain New Residents were deemed into BHH, Defendants have 

failed to produce any evidence that occurred.  If there is an 

enrollment cap of 7,000 and over 7,000 COFA Residents were 

deemed into BHH on July 1, 2010, New Residents could not have 

been transferred into the program.  This issue of fact is material 

because although the administrative rules state that New Residents 

are eligible for BHH and are to be deemed into that program, 

practically speaking, New Residents have not been able to 

participate in the program and likely cannot be enrolled in the 

foreseeable future because of the enrollment cap.  In addition, the 

class representatives for the New Representatives have confirmed 

that they were denied enrollment in any state-funded medical 

assistance program because of their alienage or citizenship.  See 

Aubuchon Decl., ¶¶ 6-8; Exhibits “D” (Agustin Decl.) ¶ 21, “E” 

(Ibana Decl.), ¶ 12, “F” (R. Mateo Decl.), ¶ 31.   

 The contradictory information about New Residents’ 

enrollment in BHH is a genuine issue of material fact that precludes 

summary judgment.  Plaintiffs are entitled to conduct discovery on 
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this issue pursuant to Fed. R. Civ. P. 56(d).   

B. Defendants’ Actions With Respect To New Residents 
Involve A Classification Based On Alienage And Are In 
Violation Of The Equal Protection Clause. 

 
 Defendants claim they have not violated Plaintiffs’ right to 

equal protection under the United States Constitution, because 

they are not discriminating against aliens in a program that 

benefits both citizens and aliens.  See Def. Mem. (Doc. 62-1) at 3-9.  

Defendants rely heavily on the recent Connecticut Supreme Court 

decision in Hong Pham v. Starkowski, ---A.3d---, 2011 WL 1124005 

(Conn. April 5, 2011).  However, the Connecticut Supreme Court is 

wrong, and this Court is not bound by that decision.  Hong Pham 

adopts an extremely narrow view of the Equal Protection Clause, 

refusing to compare the treatment of the plaintiffs in their state-

funded, alien only programs to the treatment accorded to United 

States citizens and other qualified aliens participating in their 

separate, state-administered federal and state funded program.  

This approach is misguided and does not comport with Graham v. 

Richardson, 403 U.S. 365 (1971), Aliessa v. Novello, 754 N.E.2d 

1085 (N.Y. 2001), and Ehrlich v. Perez, 908 A.2d 1220 (Md. 2006).  
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 The Equal Protection Clause of the Fourteenth Amendment 

provides that “[n]o State shall . . . deny to any person within its 

jurisdiction the equal protection of the laws.”  U.S. Const., amend. 

XIV, § 1.  This directs the states to treat all persons similarly 

situated alike.  See City of Cleburne, Texas v. Cleburne Living 

Center, 473 U.S. 432, 439 (1985), citing Plyler v. Doe, 457 U.S. 202, 

216 (1982).  The term “person” includes aliens as well as citizens 

within the jurisdiction of the state in which they reside.  See 

Graham v. Richardson, 403 U.S. 365, 371 (1971).   

 Under any equal protection analysis, the court must first 

determine what type of classification is involved.  See Aleman v. 

Glickman, 17 F.3d 1191, 1195 (9th Cir. 2000).  It must next 

ascertain the appropriate level of scrutiny to employ in evaluating 

this claim.  Id. at 1197.  This will vary depending upon the types of 

classifications involved; whether the court is dealing with federal or 

state action; and if state action is involved, whether the federal 

government has prescribed a uniform rule which the states must 

follow that effectively shields them from strict scrutiny.   
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 The focus of the equal protection clause analysis is whether a 

state in enacting legislation and operating is various programs treat 

similarly situated individuals differently.  In the case of public 

benefits, there is nothing in the text of the Equal Protection Clause 

or in relevant case law suggesting that this inquiry depends on 

whether those benefits are provided in the same or different 

programs.  The bottom line is whether or not the state is 

responsible for the different treatment.   

 In general, when a statute classifies by race, alienage, or 

national origin, strict scrutiny is triggered.  See City of Cleburne, 

473 U.S. at 440.  As the Cleburne court explained:  

These factors are so seldom relevant to the achievement 
of any legitimate state interest that laws grounded in 
such considerations are deemed to reflect prejudice and 
antipathy-a view that those in the burdened class are not 
as worthy or deserving as others.  For these reasons and 
because such discrimination is unlikely to be soon 
rectified by legislative means, these laws are subjected to 
strict scrutiny and will be sustained only if they are 
suitably tailored to serve a compelling state interest.   
 

Id. (emphasis added).  Where a statute classifies by race, alienage, 

or other “suspect” classification, there is no presumption of 

statutory validity and no requirement that the plaintiff show 

invidious or intentional discrimination was intended.  See Parham 
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v. Hughes, 441 U.S. 347, 351-53 (1979).   

 The Defendants’ reliance on Hong Pham, Doe v. Comm’r of 

Transitional Assistance, 773 N.E.2d 404 (Mass. 2002), Soskin v. 

Reinertson, 353 F.3d 1242 (10th Cir. 2004), and Khrapunskiy v. 

Doar, 909 N.E. 2d 70 (NY 2009), is misplaced.  These cases took a 

narrow view of the Equal Protection Clause, upholding state action 

that clearly drew classification based on alienage.  

 In Hong Pham, the Supreme Court of Connecticut held the 

statute substantially eliminating the state medical assistance 

program for noncitizens did not discriminate against aliens so as to 

implicate the Equal Protection Clause.  In reaching this conclusion, 

however, it took a narrow view of the Equal Protection Clause 

unwarranted by either its text or relevant case law.  It reasoned that 

the state did not draw a classification on the basis of alienage 

because the state only medical assistance program does not benefit 

citizens as opposed to aliens.  2011 WL 1124005 at *8, *9.  As a 

result, the Connecticut court found it unnecessary to reach the 

issue of whether it should apply rational basis review or strict 

scrutiny to state classifications based on alienage that are 

authorized by federal law.  2011 WL 1124005 at *6.   
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 In reaching this holding, Hong Pham purportedly relied on 

three cases that are discussed below: Doe, Soskin, and 

Khrapunskiy.  At its heart, however, its decision was predicated on 

its refusal to compare the medical benefits that plaintiff and other 

noncitizens would no longer receive to those that the state 

continued to provide to similarly situated citizens and qualified 

aliens through its participation in the federal Medicaid program.  

 The Connecticut Supreme Court reasoned that Connecticut’s 

treatment of individuals within its alien only medical assistance 

program could not be compared to the state’s treatment of 

individuals within its Medicaid program, because that program was 

“governed and funded substantially by a different government.”  

2011 WL 1124005 at *14.  This reasoning, however, ignored three 

key facts: (1) Connecticut’s participation in the federal Medicaid 

program was voluntary; (2) the state was responsible for 

administering the program and determining what, if any, optional 

benefits it would provide; and (3) it required a significant 
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expenditure of state funds, i.e. 50% of the cost of the program.3 

 The Hong Pham opinion did not cite any authority for the 

proposition that it should only look at the statute authorizing the 

alien only medical assistance program, and should not compare it 

to the entire state medical assistance statutory scheme.  Its refusal 

to look beyond the single statute to the entire statutory scheme is 

based on a narrow view of the Equal Protection Clause that is not 

rooted in federal jurisprudence.   

 Hong Pham is a recipe for what states may now do to avoid 

equal protection challenges when they decide to save money by 

treating aliens differently than citizens.  To illustrate the absurdity 

of Hong Pham’s reasoning, if a state creates a separate medical 

assistance program only for racial minorities, identical in every way 

to the medical assistance program provided to white individuals in 

the state, and then terminates the program for minorities entirely, 

there would be no classifications based on a suspect class.  Since 

                                 
3 Similarly, here, for FY2011, the State of Hawai‘i’s participation in 
the federal medicaid program is voluntary, the state is responsible 
for administering the program, and it pays for 48.21% of the cost of 
its Medicaid programs while the federal government pays 51.79% of 
it.  See http://www.statehealthfacts.org/comparetable.jsp?ind= 
184&cat =4 (last accessed May 9, 2011). 
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only minorities were eligible for the “separate medical assistance 

program” and not white individuals, there was no discrimination.  

This Court should refuse to adopt such a narrow view of the Equal 

Protection Clause, particularly when there is no United States 

Supreme Court or Ninth Circuit case law supporting it.   

 The Connecticut court’s holding in Hong Pham was also based 

on its wholesale adoption of the reasoning in Soskin that any 

discrimination against aliens was Congress’s doing, not the states 

and therefore only subject to rational basis review.  The Soskin 

decision is at odds with the Ninth Circuit’s decision in Sudomir v. 

McMahon, 767 F.2d 1456, 1464-66 (9th Cir. 1985).  To the extent 

that this Court disagrees with Soskin, it should reject Hong Pham as 

well.   

 Finally, the Hong Pham approach overlooks repeated, 

affirmative statements by the United States Supreme Court that 

Congress cannot authorize states to violate the equal protection 

clause of the Fourteenth Amendment, even where it seeks their 

participation in joint federal-state assistance programs.  See 

Graham, 403 U.S. at 382 (Under art. I, § 8, cl. 4, of the 

Constitution, Congress’s power is to “establish a uniform Rule of 
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Naturalization.”  A congressional enactment construed so as to 

permit state legislatures to adopt divergent laws on the subject of 

citizenship requirements for federally supported welfare programs 

would appear to contravene this explicit constitutional requirement 

of uniformity); Saenz v. Roe, U.S. 489, 508 (1999) (Congress is 

without power to enlist state cooperation in a joint federal-state 

program by legislation which authorizes the States to violate the 

Equal Protection Clause), citing Shapiro v. Thompson, 394 U.S. 618, 

641 (1969); Townsend v. Swank, 404 U.S. 282, 291 (1971).  The 

Connecticut court neither acknowledged nor recognized this 

limitation on Congressional authority, even though its reliance on 

Soskin clearly brings this question into play.   

 In Doe v. Comm’r of Transitional Assistance, 773 N.E.2d 404 

(Mass. 2002), the plaintiffs were challenging a six-month residency 

requirement which they argued violated their right to equal 

protection.  The majority held that the six-month residency 

requirement for state-funded supplemental benefits was subject to 

rational basis review and did not violate equal protection.  Id. at 

414-15.  In doing so, the court acknowledged that PRWORA did not 

create a uniform rule that shielded the state from strict scrutiny.  
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Id. at 410.  It concluded, however, that that state statute was a 

residency classification rather than a classification based on 

alienage.  Id. at 414.   

 In reaching this startling conclusion, the Doe court claimed 

that the residency requirement did not harm aliens by barring them 

from the program completely, but only imposed a six month wait.  

Id. at 414-15.  The court never explained how denying aliens cash 

assistance for up to six months after they moved to the State did 

not harm them.  Assuming there was no harm in Doe, this is a far 

cry from the case presented here where Plaintiffs are essentially 

being deprived of all medical assistance.  As in Hong Pham, the 

Massachusetts court took a narrow view of the Equal Protection 

Clause without citing to any relevant case law supporting this view.   

 Hong Pham’s reliance on Khrapunskiy v. Doar, 909 N.E.2d 70 

(N.Y. 2009), was also misplaced.  Although the Court of Appeals of 

New York ruled against plaintiffs’ equal protection claim, there is 

nothing in this decision to justify the conclusion that it would have 

reached the same holding in dealing with the situation before the 

Connecticut court.  Rather, the New York court’s previous decision 

in Aliessa v. Novello, 754 N.E.2d 1085 (N.Y. 2001), was directly 
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contrary.  It held that New York had violated the Equal Protection 

Clause by denying Medicaid benefits funded solely by the state to 

plaintiffs based on their status as legal aliens, while provided 

similar benefits to other similarly situated state residents, but for 

their alienage.  Although the Connecticut court purports to 

distinguish the case, its efforts are unpersuasive.   

 Khrapunskiy held that “[b]ecause the State did not create a 

program of benefits which excluded plaintiffs, levels of scrutiny are 

inapplicable and there is no basis for an equal protection 

challenge.”  Id. at 72.  The court observed that public assistance to 

the indigent elderly, blind and disabled underwent a “federal 

takeover” in 1974.  Id.  It explained that the additional state 

payments funded by New York were provided simply because 

“Congress required the states to provide a mandatory minimum 

supplement” to SSI, and that failure to provide this state funding 

would have subjected New York to penalties to the state’s Medicaid 

funding.  Id. at 75, citing 42 U.S.C. § 1382g.  It concluded by noting 

that there was no longer any state program and no state residents 

receiving assistance as requested by plaintiffs and that equal 

protection did not require the state to create a program “in order to 
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guarantee equal outcomes under wholly separate and distinct 

public benefit programs.”  Id. at 77.   

 Notably, in Khrapunskiy, the New York Court did not revisit its 

previous holding in Aliessa, but distinguished the case on the 

grounds that it involved a state-funded program, Medicaid, where 

the instant case involved only the federally administered SSI/ASP 

program:  

In Aliessa, the federal Medicaid program imposed a 
nationwide policy in which benefits were not available to 
aliens.  However, federal law permitted the states to 
create a state-funded program.  New York enacted such a 
program which provided benefits to citizens but excluded 
assistance to aliens.  This Court found those exclusions 
impermissible.   
 

Id. at 382.  By contrast, the New York court emphasized that in 

Khrapunskiy there was no state program and no state residents 

receiving the assistance that plaintiffs sought.   

 The situation faced in Khrapunskiy is distinguishable from 

that faced by Hong Pham and by this Court.  In Khrapunskiy, the 

court was dealing solely with a separate federal SSI cash assistance 

program, in which the State of New York had no role in 

administering or funding.  While New York did fund a cash 

supplement for those on SSI, it was not responsible for 
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administering the additional assistance.  By contrast, Connecticut 

did administer and partially fund what can only be called a state 

Medicaid program.   

 The case here is certainly more analogous to the Medicaid 

program in Aliessa, rather than the situation in Khrapunskiy.  The 

Other Programs are not separate government programs like SSI 

administered exclusively by the federal government.  The Other 

Programs are administered by the State and funded, in part, by the 

State.  Through their actions, Defendants are denying medical 

assistance to Plaintiffs and other class members because of their 

alienage that Defendants continue to provide to U.S. citizens and 

other aliens through the Other Programs.  Defendants are 

discriminating against Plaintiffs based on alienage. 

C. Defendants’ Actions Are Subject To Strict Scrutiny.   

 Defendants contend that their actions are subject to rational 

basis review, because they have chosen to provide medical benefits 

to New Residents who are ineligible for federal Medicaid under 

PRWORA.  Doc. 62-1 at 18-25.  They also claim that their decision 

to provide a lesser level of benefits to New Residents than those who 

are eligible for federally-funded Medicaid benefits satisfies rational 
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basis review.  Id. at 25-27.  Defendants’ arguments are flawed.  The 

Supreme Court has held that when classifications are based on 

alienage, strict scrutiny applies.  See Graham, 403 U.S. at 376.   

1. State Alienage Classifications Are Subject To 
Strict Scrutiny.   

 
 In general, state classifications based on alienage are subject 

to strict scrutiny.  See, e.g., Bernal v. Fainter, 467 U.S. 217, 227-28 

(1984) (invalidating Texas statute that required notary publics to be 

citizens under strict scrutiny standard); Nyquist v. Mauclet, 432 

U.S. 1, 7-12 (1977) (using strict scrutiny in striking down New York 

statute that restricted eligibility for college scholarships based on 

alienage).   

 In Graham v. Richardson, 403 U.S. 365 (1971), the Supreme 

Court applied strict scrutiny to invalidate Arizona and Pennsylvania 

statutes that denied welfare benefits to otherwise qualified 

recipients who are aliens.  The Pennsylvania statute limited state 

welfare benefits to citizens or those who had filed a declaration of 

intent to become a citizen.  Id. at 368.  The Arizona statute limited 

benefits under federally-funded programs to citizens or individuals 

who had resided in the United States for at least fifteen years.  Id. 
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at 367   

 The Graham court explained that strict scrutiny applies to 

these state classifications based on alienage:  

Under traditional equal protection principles, a State 
retains broad discretion to classify as long as its 
classification has a reasonable basis.  This is so in “the 
area of economics and social welfare.”  But the Court’s 
decisions have established that classifications based on 
alienage, like those based on nationality or race, are 
inherently suspect and subject to close judicial scrutiny.  
Aliens as a class are a prime example of a “discrete and 
insular” minority for whom such heightened judicial 
solicitude is appropriate.  Accordingly, it was said in 
[Takahashi, 334 U.S. at 420], that “the power of a state 
to apply its laws exclusively to its alien inhabitants as a 
class is confined within narrow limits.”  
 

Id. at 371-72 (citations and footnotes omitted).  Applying strict 

scrutiny to both statutes, Graham concluded that “a state statute 

that denies welfare benefits to resident aliens and one that denies 

them to aliens who have not resided in the United States for a 

specified number of years violate the Equal Protection Clause.”  Id. 

at 376.   

 In this case, the State of Hawai‘i is unlawfully attempting to do 

what the Graham court said it cannot.  It is discriminating against 

Plaintiffs and other legal immigrants based on their alienage or 

immigration status.  Except as discussed below, such state-based 
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classification based on alienage is subject to strict scrutiny review.   

2. This Case Deals With State Rather Than Federal 
Action. 

 
 Graham left open the applicable standard of review under the 

Equal Protection Clause when Congress, itself, enacts statutes 

providing or depriving benefits based on alienage.  403 U.S. at 382, 

fn. 14.  Then in Mathews v. Diaz, 426 U.S. 67 (1976), the Supreme 

Court upheld a federal law that granted Medicare benefits to certain 

resident citizens yet denied eligibility to comparable aliens unless 

they were permanent aliens or had resided in the United States for 

at least five years.  In doing so, the Mathews court explained that 

the federal statute was subject to rational basis review because the 

responsibility for “regulating the relationship between the United 

States and our alien visitors” rests exclusively with the political 

branches of the federal government.  Id. at 81-82.   

 Since Mathews, courts have upheld federal classifications 

between citizens and aliens using a rational basis review.  See, e.g., 

Lewis v. Thompson, 252 F.3d 567, 582 (2d Cir. 2001) (upholding 

PRWORA’s denial of prenatal Medicaid benefits to unqualified aliens 

based on rational basis review); Aleman v. Glickman, 217 F.3d 
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1191, 1197 (9th Cir. 2000) (applying rational basis review to 

challenge of the PRWORA’s eligibility requirements for food stamps).   

 Courts have not handled state classifications of immigrants in 

the same way.  The different standard of review between federal and 

state alien classifications is borne out of the different roles the 

federal and state governments hold regarding aliens.  While the 

federal government has broad constitutional power to “establish a 

uniform Rule of Naturalization,” under Article I, § 8, Cl. 4 of the 

United States Constitution, the states have no such power.  See 

Mathews, 426 U.S. at 84-85.   

 Here, Plaintiffs are not challenging the citizenship or 

immigration requirements of federal law.  Nor are they attacking the 

Defendants’ rules as they pertain to federally-funded medical 

assistance.  Plaintiffs are challenging the Defendants’ denial of 

state-funded medical assistance benefits to them and other legal 

immigrants, while at the same time Defendants are providing state-

funded medical assistance benefits to citizens and other aliens who 

are similarly situated.     
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3. There Is No Uniform Rule That Shields The 
Defendants’ Actions From Strict Scrutiny. 

 
 Where Congress has established a uniform rule regarding 

alienage for the states to follow, however, a state’s action in 

following that rule is subject to rational basis review.  See Plyler v. 

Doe, 457 U.S. 202, 219 n. 19 (1982); Sudomir v. McMahon, 767 F.2d 

1456, 1464-66 (9th Cir. 1985).  As Plyler explains:  

With respect to the actions of the Federal 
Government, alienage classifications may be 
intimately related to the conduct of foreign policy, to 
the federal prerogative to control access to the 
United States, and to the plenary federal power to 
determine who has sufficiently manifested his 
allegiance to become a citizen of the Nation.  No 
State may independently exercise a like power.  But 
if the Federal Government has by uniform rule 
prescribed what it believes to be the appropriate 
standards for the treatment of an alien subclass, 
the State, may of course, follow the federal 
direction.   

 
457 U.S. at 219, n. 19.  Plyler, however, did not explain when the 

uniformity requirement has been met justifying the use of rational 

basis review rather than strict scrutiny.   

 The Ninth Circuit provided some guidance in Sudomir v. 

McMahon, 767 F.2d 1456, 1464-66 (9th Cir. 1985), as to what the 

uniformity requirement means, albeit only in the context of a 

Case 1:10-cv-00483-JMS -KSC   Document 67    Filed 05/09/11   Page 41 of 52     PageID #:
 1181



34 
 

cooperative federal-state welfare assistance program, rather than in 

the context of a separate alien only program.  In Sudomir, the 

plaintiffs raised an equal protection challenge to California’s 

decision not to provide welfare benefits to plaintiff/aliens who had 

applied for, but not yet received, political asylum.  Id. at 1457.  The 

Ninth Circuit found that California was simply following a federal 

statute, which provided that to be eligible for the welfare benefits 

program, the “individual must be … [inter alia] an alien … 

permanently residing in the United States under color of law.  Id. at 

1466 (quoting 42 U.S.C. § 602(a)(33) (which was subsequently 

amended)).   

 Sudomir interpreted the federal statute to require participating 

states “not only to grant benefits to eligible aliens but also to deny 

benefits to aliens” that do not meet the federal standard.  Id.  

Because California limited the welfare program benefits as required 

by the federal statute, Sudomir found that California had “employed 

both a federal classification and a uniform policy regarding the 

appropriate treatment of a particular subclass of aliens,” which was 

subject to rational basis review.  Id.  Where, however, Congress has 

not enacted legislation prescribing a uniform rule, state alienage 

Case 1:10-cv-00483-JMS -KSC   Document 67    Filed 05/09/11   Page 42 of 52     PageID #:
 1182



35 
 

classifications remain subject to strict scrutiny.  That is the case 

here.   

 In contrast to Sudomir, PRWORA does not dictate any 

particular state action with respect to New Residents.  Instead, 

states are given a choice as to whether legal immigrants not eligible 

for federal medical assistance benefits, should be eligible for state-

funded medical assistance benefits.  See 8 U.S.C. § 1622 (a) & (b).  

This broad grant of discretion in PRWORA creates neither a federal 

classification, a uniform federal policy nor a mandate because 

the states can do as they please regarding legal aliens no longer 

eligible for federal benefits.  Because of this lack of uniformity, 

PRWORA’s provisions cannot shield state classifications from strict 

scrutiny, nor be used as justification for rational basis review, as 

urged by Defendants.   

 In the First Order (Doc. 30), this Court found the PRWORA did 

not dictate any particular state action with respect to COFA 

Residents but instead gave states a choice as to whether they 

should be eligible for state public benefits.  2010 WL 4688824 at *8.  
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The Court explained:  

This broad grant of discretion creates neither a 
federal classification nor a uniform federal policy 
because the states can do as they please regarding 
these individuals-under the PRWORA, states may 
provide these individuals no benefits, some benefits, 
or the same benefits provided to citizens and 
qualified aliens.  By failing to provide any guidance 
to states regarding how to choose among these 
options, the PRWORA does not establish uniformity, 
but rather fosters a lack of uniformity between the 
states based on the state’s own considerations of 
who should receive benefits based on alienage … In 
other words, the PRWORA’s grant of discretion does 
not guarantee that each state will adopt the same 
laws regarding non-qualified aliens.   
 

Id.  The Court agreed with courts that found PRWORA did not 

establish a uniform rule that would subject BHH to rational basis 

review because PRWORA does not require that state defendants 

provide lesser benefits to Plaintiffs than it does to those qualified 

under the Other Programs.  Id.  Accordingly, Defendants’ 

determination that COFA Residents should no longer receive the 

same benefits as citizens and other aliens was subject to strict 

scrutiny.  Id.  The Court’s analysis with respect to COFA Residents 

applies equally to New Residents.  

 This case is almost identical to Ehrlich v. Perez, 908 A.2d 1220 

(Md. 2006).  There, lawful permanent aliens sued because the 
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Governor of Maryland eliminated state funds for a medical 

assistance program for resident alien children and pregnant 

women.  Plaintiffs alleged that doing so violated their rights to equal 

protection.  908 A.2d at 1224.  The Ehrlich court compared the 

medical benefits the state had been providing to the newly excluded 

class of aliens to the services it continued to provide to both citizens 

and resident aliens who met the five-year residency requirement 

under its joint federal/state-funded Medicaid program.  Id. at 1227.   

 The Ehrlich court reviewed whether PRWORA prescribed a 

uniform federal rule that would shield that state from strict 

scrutiny.  Assuming (but not necessarily conceding) that Congress 

had the power to establish such a rule, it held that PRWORA 

prescribed no such rule.  Id. at 1243.  Under the strict scrutiny 

standard, the court held that Maryland’s desire to save money failed 

to justify its decision to eliminate the funding at issue.  Id. at 1244.   
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 The Ehrlich court explained why it disagreed with the decisions 

in both Doe4 and Soskin.  Id. at 1237, fn. 12.  It noted that both 

cases were at odds with Graham and Nyquist and that Soskin’s view 

of the uniformity requirement was too narrow.  Id. at 1237, fn. 12 

and 1244, fn. 22.  Other courts have considered the question in the 

medical benefits context and have applied strict scrutiny, 

concluding that PRWORA does not prescribe a uniform rule 

regarding alienage that states must follow.  See, e.g., Aliessa v. 

Novello, 754 N.E.2d 1085, 1098 (2001) (concluding that PRWORA 

prescribes no uniform rule such that state law denying medical 

                                 
4 In Doe, the court found that the State of Massachusetts could not 
point to a uniform federal policy or guideline that would justify a 
rational basis review standard, but nevertheless concluded that the 
state classification was not based on alienage but instead 
discriminated amongst aliens based on residency and therefore was 
subject to rational basis review.  773 N.E. 2d at 410, 414.  As 
explained supra at 25-26, Doe is distinguishable.  Its conclusion 
that the state classification was based on residency rather than 
alienage is not supported by Nyquist or Graham.  More importantly, 
the Massachusetts court did not cogently and persuasively explain 
why it refused to compare the treatment of plaintiffs to the 
treatment of citizens in its separate state-administered federal-state 
funded program.   
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assistance to legal immigrants was subject to strict review).5   

There is no uniform rule with regard to the provision of State 

funded Medicaid assistance benefits to New Residents.  Accordingly, 

the Court must apply strict scrutiny.   

D. Defendants’ Actions Violate The Integration Mandate 
Of The ADA.   

 
 Defendants argue that they are entitled to summary judgment 

on Plaintiffs’ ADA claim, because Plaintiffs are not qualified 

individuals with a disability and they have not been excluded from a 

public service, program, or activity by reason of their disability.  

Def. Mem. at 29-31.  However, Defendants misunderstand Plaintiffs’ 

ADA claim and the integration mandate.   

 Title II of the ADA states that “no qualified individual with a 

disability shall, by reason of such disability, be excluded from 

participation in or be denied the benefits of the services, programs, 

or activities of a public entity, or be subjected to discrimination by 

                                 
5 The court in Aliessa was the first to consider whether Congress 
through its enactment of PRWORA had shielded states from strict 
scrutiny when they chose to deny or terminate benefits based on 
alienage.  It exhaustingly examined the applicable case law and 
explained why Congress through PRWORA had not adopted a 
uniform rule that would shield state alienage classifications from 
strict scrutiny.  Id. at 1094-99.   
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any such entity.”  42 U.S.C. § 12132.  To prove that a public service 

or program violates the ADA, the plaintiff must show: (1) she is a 

“qualified individual with a disability;” (2) she was either excluded 

from participation in or denied the benefits of a public entity’s 

services, programs, or activities or was otherwise discriminated 

against by the public entity; (3) the service, program, or activity 

receives federal financial assistance; and (4) such exclusion, denial 

of benefits, or discrimination was by reason of plaintiff’s disability.  

See Townsend v. Quasim, 328 F.3d 511, 516 (9th Cir. 2003).   

 The purpose of the integration mandate is to end the isolation 

or segregation of disabled persons.  ADA regulations provide: “A 

public entity shall administer services, programs, and activities in 

the most integrated setting appropriate to the needs of qualified 

persons with disabilities.”  28 C.F.R. § 35.130(d).  The “most 

integrated setting” means “a setting that enables individuals with 

disabilities to interact with non-disabled persons to the fullest 

extent possible.”  28 C.F.R. pt. 35 app A.   

 As with the COFA Residents, Defendants argue that “Plaintiffs 

are not qualified individuals with a disability.”  Def. Mem. at 30.  

Like the COFA Residents, however, disabled New Residents are 
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qualified individuals with disabilities.  See Korab, 2010 WL 

4688824 at *13.   

 Defendants continue to misunderstand Plaintiffs’ ADA claim.  

The ADA claim is based on Defendants’ failure to provide care in the 

most integrated setting through BHH.  Id. at *13, fn. 7.  A state 

violates the integration mandate when it places individuals at risk 

of institutionalization.  See Fisher v. Okla. Health Care Auth., 335 

F.3d 1175, 1181-82 (10th Cir. 2003) (denying motion for summary 

judgment where evidence established that imposition of cap on 

prescription medications would place participants in community-

based program at high risk for premature entry into nursing homes 

in violation of ADA); V.L. v. Wagner, 669 F. Supp. 2d 1106, 1119-20 

(N.D. Cal. 2009) (granting preliminary injunction where plaintiffs 

established that class members faced a severe risk of 

institutionalization as a result of losing services new health care 

plan eliminates); Ball v. Rodgers, 2009 WL 1395423, at *5 (D. Ariz. 

April 24, 2009) (finding violation of the ADA where defendants’ 

“failure to provide Plaintiffs with the necessary services threatened 

Plaintiffs with institutionalization, prevented them from leaving 

institutions, and in some instances forced them into institutions in 
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order to receive their necessary care”).  

 Here, the subclass of disabled New Residents are either unable 

to enroll in BHH because of the BHH’s enrollment cap or cannot get 

adequate treatment and services for their disabilities.  As a result, 

they are forced to seek care in an institutionalized setting which is 

in violation of the integration mandate.  28 C.F.R. § 35.310(d).  

Thus, Defendants are discriminating against the subclass based on 

their disability.    

 In fact, some of the Plaintiffs have already been forced to seek 

medical treatment in the hospital because Defendants denied them 

state-funded medical assistance.  See, e.g., Agustin Decl. (Exhibit 

“D”), ¶¶ 8, 11-14, 21.  Other Plaintiffs will likely be hospitalized 

soon because they have had to forego treatment for serious medical 

conditions due to lack of health insurance, Defendants’ denial of 

state-funded medical assistance, and Plaintiffs cannot afford to pay 

for these services without assistance.  See, e.g., A. Mateo Decl., 

(Exhibit “G”), ¶¶ 27, 28 (neglecting medical conditions and losing 

eyesight because she cannot afford to manage her diabetes).   

 Defendants claim that Olmstead v. L.C., 527 U.S. 581 (1999) is 

not controlling, because before BHH was implemented, New 
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Residents had not been receiving any medical benefits from the 

State.  Def. Mem. at 28.  This is not true.  After PRWORA and before 

BHH, New Residents did receive some medical benefits, albeit 

inadequate, through IHI.  See Aubuchon Decl., ¶ 4; Exhibit “B”.    

 In addition, Olmstead is applicable because it held that states 

must adhere to the ADA’s nondiscrimination requirement with 

regard to the services they provide.  527 U.S. at 603, fn. 14.  

Unjustified institutional isolation of persons with disabilities is a 

form of discrimination.  Id. at 600.  BHH is so severally inadequate 

for disabled New Residents that it unjustifiably places them at risk 

of being institutionalized and isolated.  Through BHH, Defendants 

are discriminating against the New Residents based on their 

disability.  Defendants are not entitled to summary judgment on the 

ADA claim.   

 

// 

 

// 

 

//
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V. CONCLUSION 

 Plaintiffs respectfully request that the Court DENY 

Defendants’ Motion for Partial Summary Judgment Regarding New 

Residents filed on April 28, 2011.   

DATED:  Honolulu, Hawai‘i, May 9, 2011. 
 
 
 

/s/  CATHERINE L. AUBUCHON  
MARGERY S. BRONSTER 
ROBERT H. HATCH 
CATHERINE L. AUBUCHON 
 
PAUL ALSTON 
J. BLAINE ROGERS 
ZACHARY A. MCNISH 
 
VICTOR GEMINIANI 
 
Attorneys for Plaintiffs 
TONY KORAB, TOJIO CLANTON,  
KEBEN ENOCH, CASMIRA 
AGUSTIN, ANTONIO IBANA, 
AGAPITA MATEO and RENATO 
MATEO, individually and on behalf 
of all persons similarly situated. 
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PLAINTIFFS’ STATEMENT OF UNDISPUTED MATERIAL FACTS 
 
 FACT EVIDENTIARY 

SUPPORT 
1 Until 1996, New Residents were 

eligible for health care under 
Medicaid, a cooperative federal-state 
program that provides federal funding 
for state medical services to the poor, 
disabled, and others in need.   
 

42 U.S.C. § 1396 et seq.  

2 The Personal Responsibility and Work 
Opportunity Reconciliation Act 
(“PRWORA”) of 1996 eliminated 
federal health care coverage for all 
non-qualified aliens and for those 
legal aliens who have resided in the 
United States for less than five years.   
 

8 U.S.C. § 1612(a)(1); 
8 U.S.C. § 1613.   

3 New Residents are among those 
whose eligibility for federal health care 
benefits ceased with the enactment of 
PRWORA. 
 

8 U.S.C. § 1612(a)(1); 
8 U.S.C. § 1613. 

4 PRWORA does not prohibit the states 
from providing state-funded health 
care benefits to New Residents.   
 

8 U.S.C. § 1622.   
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5 From 1997 to July 2010, the State of 
Hawai‘i chose to provide state-funded 
health coverage under its then-existing 
health benefits programs, such as 
QUEST, QUEST-Net, QUEST-ACE, 
QExA, SHOTT, and fee-for-service 
programs (collectively, the “Other 
Programs”), to certain classes of 
aliens. 
 

Korab v. Koller, 2010 
WL 4688824, at *2 (D. 
Hawaii, November 10, 
2010). 

6 From 1997 to July 2010, DHS 
provided health coverage to COFA 
Residents by enrolling them in the 
Other Programs, under which they 
received the same benefits as those 
provided to U.S. citizens.   
 

Korab, 2010 WL 
4688824, at *2. 

7 DHS did not continue health care 
coverage under the Other Programs to 
New Residents.   
 

Aubuchon Decl.; 
Exhibits “A” and “C”. 

8 DHS opted to provide some medical 
benefits to New Residents through the 
state-funded Hawaii Immigrant Health 
Initiative. 
 

Aubuchon Decl.; 
Exhibit “B”. 

9 Services provided through IHI included 
primary care, specialty care, and 
prescription drugs, but not emergency 
or inpatient care.   
 

Aubuchon Decl.; 
Exhibit “B”. 
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10 The benefits provided under IHI are 
inferior to the benefits provided under 
the Other Programs.   
 

Aubuchon Decl.; 
Exhibits “B” and “H”. 

11 BHH is described as the medical 
assistance program administered by 
DHS for “aliens age nineteen years and 
older who are citizens of a COFA 
nation, or legal permanent residents 
who have resided in the United States 
for less than five years.” 
 

HAR § 17-1714-2. 

12 Certain New Residents were 
purportedly deemed into BHH, HAR § 
17-1722.3-33(b). 
 

HAR § 17-1722.3-
33(b). 

13 The class representatives for New 
Residents were recently denied state-
funded medical assistance based upon 
their alienage or citizenship.   
 

Aubuchon Decl.; 
Exhibits “D”, “F” and 
“1”.   

14 BHH has a 7,000 person statewide 
enrollment cap, with open enrollment 
only when enrollment drops below 
6,500.   
 

HAR § 17-1722.3-10. 
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15 Over 7,000 COFA Residents were 
receiving state-funded medical 
assistance as of May 31, 2010.   
 

Aubuchon Decl.; 
Exhibit “A”. 

16 Over 7,000 COFA Residents were 
deemed into BHH on July 1, 2010.   
 

Aubuchon Decl.; 
Exhibit “C”. 

 
DATED:  Honolulu, Hawai‘i, May 9, 2011. 

 
 
 

/s/  CATHERINE L. AUBUCHON 
MARGERY S. BRONSTER 
ROBERT H. HATCH 
CATHERINE L. AUBUCHON 
 
PAUL ALSTON 
J. BLAINE ROGERS 
ZACHARY A. MCNISH 
 
VICTOR GEMINIANI 

 
Attorneys for Plaintiffs 
TONY KORAB, TOJIO CLANTON,  
KEBEN ENOCH, CASMIRA 
AGUSTIN, ANTONIO IBANA, 
AGAPITA MATEO and RENATO 
MATEO, individually and on behalf 
of all persons similarly situated. 
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DECLARATION OF CATHERINE AUBUCHON 
 
 I, Catherine L. Aubuchon, under penalty of law declare as 

follows: 

 1. I am an attorney licensed to practice before the Court 

and am one of the attorneys for Plaintiffs in this action.  I have 

personal knowledge of and am competent to testify to the matters 

set forth below. 

 2. I make this declaration in support of Plaintiffs’ 

Memorandum in Opposition to Defendants’ Motion for Partial 

Summary Judgment Regarding New Residents.     

3. Attached as Exhibit “A” is a true and correct copy of the 

DHS Information Act Response dated June 15, 2010.  Exhibit “A” 

was previously authenticated by the Declaration of Elizabeth M. 

Dunne, dated September 13, 2010 (“Dunne Decl.”), ¶ 16, which was 

attached to Plaintiffs’ Motion for Preliminary Injunction, filed 

September 13, 2010 (Doc. 10). 

4. Attached as Exhibit “B” is a true and correct copy of a 

description of the Immigrant Health Initiative, available at 

http://www.hawaiipca.net/40/immigrant-health (last accessed 

May 9, 2011). 
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5. Attached as Exhibit “C” is a true and correct copy of a 

letter from Dr. Kenneth S. Fink to Medicaid Physicians and others, 

dated August 25, 2009, available at http://www.med-

quest.us/PDFs/Provider%20Memos/ACSMEMO2009/ACS%20M09

-21.pdf (last accessed May 9, 2011). 

6. Attached as Exhibit “D” is a true and correct copy of the 

Declaration of Casmira Agustin dated March, 2011, originally filed 

with Plaintiffs’ Motion for Preliminary Injunction Re: New Residents, 

filed April 28, 2011 (Doc. 63) (“Second PI Motion”). 

7. Attached as Exhibit “E” is a true and correct copy of the 

Declaration of Antonio Ibana dated March 7, 2010, originally filed 

with Plaintiffs’ Second PI Motion. 

8. Attached as Exhibit “F” is a true and correct copy of the 

Declaration of Renato Mateo dated March 10, 2011, originally filed 

with Plaintiffs’ Second PI Motion.  Included with Exhibit “F” is 

Exhibit “1”, DHS’s letter dated March 2, 2011 denying the 

applications of Renato and Agapita Mateo for State medical 

assistance due to alienage or citizenship.   
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9. Attached as Exhibit “G” is a true and correct copy of the 

Declaration of Agapita Mateo dated March 10, 2011, originally filed 

with Plaintiffs’ Second PI Motion. 

10. Attached as Exhibit “H” is a true and correct copy of the 

Evercare Member Handbook for the State of Hawaii QUEST 

Expanded Access (QExA) Program.  Exhibit “H” was previously 

authenticated by the Dunne Decl., ¶ 14. 

I declare under penalty of perjury that the foregoing 

statements are true and correct to the best of my knowledge. 

DATED:  Honolulu, Hawai‘i, May 9, 2011. 
 
 
 

/s/  CATHERINE L. AUBUCHON 
CATHERINE L. AUBUCHON 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF HAWAI'I 

TONY KORAB, TOJIO 
CLANTON, KEBEN ENOCH, 
CASMIRA AGUSTIN, ANTONIO 
IBANA, AGAPITA MATEO and 
RENATO MATEO, individually 
and on behalf of all persons 
similarly situated, 
 
  Plaintiffs, 
 
 vs. 
 
PATRICIA MCMANAMAN, in her 
official capacity as Interim 
Director of the State of Hawai`i, 
Department of Human Services, 
and KENNETH FINK, in his 
official capacity as State of 
Hawai‘i, Department of Human 
Services, Med-QUEST Division 
Administrator, 
 
  Defendants. 
 
 

Case No. CV 10-00483 JMS KSC 
[Civil Rights Action] 
[Class Action] 
 
CERTIFICATE OF WORD COUNT 
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CERTIFICATE OF WORD COUNT 
 

Pursuant to Local Rule 7.5(c) of the Local Rules of Practice for the United 

States District Court for the District of Hawai‘i, the undersigned certifies that 

Plaintiffs’ Memorandum in Opposition to Defendants’ Motion for Partial Summary 

Judgment Regarding New Residents contains 8,457 words.   

DATED:  Honolulu, Hawai‘i, May 9, 2011. 
 
 
 

/s/  CATHERINE L. AUBUCHON  
MARGERY S. BRONSTER 
ROBERT H. HATCH 
CATHERINE L. AUBUCHON 
 
PAUL ALSTON 
J. BLAINE ROGERS 
ZACHARY A. MCNISH 
 
VICTOR GEMINIANI 
 
Attorneys for Plaintiffs 
TONY KORAB, TOJIO CLANTON,  
KEBEN ENOCH, CASMIRA 
AGUSTIN, ANTONIO IBANA, 
AGAPITA MATEO and RENATO 
MATEO, individually and on behalf 
of all persons similarly situated. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF HAWAI‘I 

TONY KORAB, TOJIO CLANTON 
KEBEN ENOCH, CASMIRA 
AGUSTIN, ANTONIO IBANA, 
AGAPITA MATEO and RENATO 
MATEO, individually and on 
behalf of all persons similarly 
situated, 
 
  Plaintiffs, 
 
 vs. 
 
PATRICIA MCMANAMAN, in her 
official capacity as Interim 
Director of the State of Hawai‘i, 
Department of Human Services, 
and KENNETH FINK, in his 
official capacity as State of 
Hawai‘i, Department of Human 
Services, Med-QUEST Division 
Administrator, 
 
  Defendants. 
 
 

Case No. CV 10-00483 JMS KSC 
[Civil Rights Action] 
[Class Action] 
 
CERTIFICATE OF SERVICE 
 

CERTIFICATE OF SERVICE 
 

 The undersigned herby certifies that on May 9, 2011, a copy of 

Plaintiffs’ Memorandum in Opposition to Defendants’ Motion for 

Partial Summary Judgment Regarding New Residents was duly 

served as described below upon the following parties:   
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Electronically through CM/ECF: 

John F. Molay 
Lee-Ann Brewer 
Deputy Attorneys General 
Department of the Attorney General 
State of Hawai‘i 
465 South King Street, Room 200 
Honolulu, Hawai‘i  96813 
Email:  John.F.Molay@hawaii.gov 

Lee-Ann.N.Brewer@hawaii.gov 
 
 Attorneys for Defendants 

PATRICIA MCMANAMAN and KENNETH FINK 
 
DATED:  Honolulu, Hawai‘i, May 9, 2011. 

 
 
 

/s/  CATHERINE L. AUBUCHON 
MARGERY S. BRONSTER 
ROBERT H. HATCH 
CATHERINE L. AUBUCHON 
 
PAUL ALSTON 
J. BLAINE ROGERS 
ZACHARY A. MCNISH 
 
VICTOR GEMINIANI 

 
Attorneys for Plaintiffs 
TONY KORAB, TOJIO CLANTON,  
KEBEN ENOCH, CASMIRA 
AGUSTIN, ANTONIO IBANA, 
AGAPITA MATEO and RENATO 
MATEO, individually and on behalf 
of all persons similarly situated. 
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