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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAI‘I

BEVERLY BLAKE, STEPHANIE
CAMILLERI, ARLENE SUPAPO,
individually, and on behalf of all persons

similarly situated,
Plaintiffs,
Vs.

)
)
)
)
)
)
)
)
)

714062v1/9227-1

CIVIL NO. CVv08 00281 LEK
(Contract) (Declaratory Judgment)
(Other Civil Action)

Class Action

PLAINTIFFS MEMORANDUM
IN OPPOSITION TO
DEFENDANT CITY AND
COUNTY OF HONOLULU’S
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MOTION FOR LEAVE TO FILE
THIRD-PARTY COMPLAINT
AGAINST HAWAIIAN
PROPERTIES, LTD., FILED
MAY 15, 2009; DECLARATION
OF JASON H. KIM; EXHIBITS
“A” AND “B”; CERTIFICATE OF
SERVICE

CRAIG NISHIMURA, in his official
capacity as Acting Director of the
Department of Facility Maintenance,
City and County of Honolulu; CITY
AND COUNTY OF HONOLULU, a
municipal corporation,

Defendants.

N N N N N N N N N

DATE: June 22, 2009
TIME: 9:30 a.m.
JUDGE: Leslie E. Kobayashi
PLAINTIFFS’ MEMORANDUM IN OPPOSITION TO DEFENDANT
CITY AND COUNTY OF HONOLULU’S MOTION FOR LEAVE TO FILE
THIRD-PARTY COMPLAINT AGAINST HAWAIIAN PROPERTIES,
LTD., FILED MAY 15, 2009

l. INTRODUCTION

Plaintiffs Beverly Blake, Stephanie Camilleri, and Arlene Supapo
oppose Defendant City and County of Honolulu’s Motion for Leave to File Third-
Party Complaint Against Hawaiian Properties, Ltd. (“Motion for Leave”) because
needlessly bringing in a new party into this action six months before trial will
likely delay resolution of this matter and prejudice the Plaintiff class. Furthermore,
the City and County could have and should have brought this motion at least six
months ago. Therefore, this Court should deny the Motion for Leave and require
the City and County to pursue its indemnity claim against Hawaiian Properties in a

separate action.
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Il. PROCEDURAL HISTORY

Plaintiffs filed their class action complaint almost one year ago, on
June 12, 2008. The complaint seeks damages and declaratory and injunctive relief
against the City and County for overcharging rent to tenants at Westlake
Apartment Complex (“Westlake™) in violation of the U.S. Housing Act and its
supporting regulations and contrary to the terms of its contracts with Westlake
tenants by failing to update utility allowances. As alleged in the Complaint, it is
the City and County as the owner of Westlake that is responsible for compliance
with the U.S. Housing Act and is a party to rental agreements with Westlake
tenants that require the City and County to calculate rent in accordance with the
U.S. Housing Act and its implementing regulations. Compl. at | 25, 27, 40.

Trial is set for December 15, 2009. The dispositive motions deadline
is July 15, 2009 and the discovery deadline is October 16, 2009. See Amended
Rule 16 Scheduling Order entered February 18, 2009. Neither Plaintiffs nor
Defendant have conducted much discovery, in the expectation that this case would
settle before trial.

According to the Motion for Leave, Hawaiian Properties has managed
Westlake since 2003 pursuant to a contract with the City and County that contains
an indemnity provision that may apply here. Memo. in Supp. of Motion for Leave

at p. 2. The City and County first raised the possibility of tendering defense and
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indemnity to Hawaiian Properties almost eight months ago, on October 13, 2008.
See Exhibit “A” to attached Declaration of Jason H. Kim (“Kim Dec.”). The City
and County tendered defense and indemnity of this action to Hawaiian Properties
on October 22, 2008. Memo. in Supp. of Motion for Leave at p. 7. A week later,
the City and County acknowledged that it may need to file a third-party action
against Hawaiian Properties. See Exhibit “B” to Kim Dec. Nonetheless, the City
and County did not move to assert a claim against Hawaiian Properties in this
action until May 18, 2009.

1. ARGUMENT

A. ALLOWING A NEW THIRD-PARTY CLAIM WILL DELAY RESOLUTION
OF THIS ACTION AND PREJUDICE PLAINTIFFS.

Whether to allow amendment of a pleading is within this Court’s
discretion. See Jackson v. Bank of Hawaii, 902 F.2d 1385, 1387 (9" Cir. 1990).
Although F.R.C.P. Rule 15(a) should be interpreted liberally, “leave to amend is
not to be granted automatically.” Id. “A trial court may deny such a motion if
permitting an amendment would prejudice the opposing party” or “produce an
undue delay in the litigation.” 1d. (affirming denial of motion for leave to amend
where opposing party would be prejudiced by the amendment and moving party
unduly delayed in filing motion).

Leave to amend may be denied where “[t]he new allegations would

totally alter the basis of the action, in that they covered additional acts, employees
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and time periods necessitating additional discovery.” M/V American Queen v. San
Diego Marine Construction Corp., 708 F.2d 1483, 1492 (9" Cir. 1983) (emphasis
added). See also Western Shoshone National Council v. Molini, 951 F.2d 200, 204
(9" Cir. 1991) (party opposing amendment would suffer prejudice from “the time
and expense of continued litigation on a new theory”).

Here, the proposed third-party complaint would “totally alter the basis
of the action” because the focus would shift from the City and County’s liability to
the Plaintiff class to Hawaiian Properties’ liability to the City and County. And
although it is unclear to what extent the City and County and Hawaiian Properties
will need to engage in discovery, it is likely that Hawaiian Properties will claim
that it cannot prepare its dispositive motions, complete discovery, and be ready for
trial by the existing deadlines. This action should not be hijacked to serve as a
vehicle for litigation of a collateral dispute as to which Plaintiffs have no interest,
especially when it is so close to settlement or trial. See M/V American Queen, 708
F.2d at 1492 (where a dispositive summary judgment motion was pending, the fact
that “possible disposition of the case would be unduly delayed” by an amendment
supported denial of leave to amend).

This is especially true because there is no need for the City and
County and Hawaiian Properties to resolve their dispute in this action. A third-

party claim under F.R.C.P. Rule 14 is not compulsory: an indemnity claim may be
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brought as a free-standing action after the City and County has settled this action
or paid a judgment. See Barronv. U.S., 654 F.2d 644, 650 (9" Cir. 1981) (because
“a cause of action for indemnity does not accrue until the indemnitee has suffered a
loss,” indemnitor and indemnitee are not required to litigate their claims among
themselves in the action in which the indemnitee’s liability is established).
Delaying resolution of the Plaintiff class’s claims to allow the City and County to
litigate its indemnity claim in this action would needlessly prejudice the Plaintiff
class. Thus, the Motion for Leave should be denied.

B. THE C1TY AND COUNTY UNDULY DELAYED IN ASSERTING A THIRD-
PARTY CLAIM AGAINST HAWAIIAN PROPERTIES.

Leave to amend may also be denied where the moving party “unduly
delayed in filing their motion.” Jackson, 902 F.2d at 1388. A party may be
charged with undue delay where “the moving party knew or should have known
the facts and theories raised by the amendment in the original pleading.” 1d.

Here, the City and County knew or should have known about its
indemnity claim against Hawaiian Properties at the time of its Answer, filed
July 24, 2008. At that time, it had been a party to a contract with Hawaiian
Properties for five years relating to Westlake that contained an indemnity
provision. At the very latest, the City and County knew of its claim when it
anticipated tendering defense and indemnity to Hawaiian Properties almost eight

months ago. Ex. “A” to Kim Dec. Indeed, the City and County specifically
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acknowledged that it may file a third-party claim on October 29, 2008. Ex. “B” to
Kim Dec.

The City and County has provided no explanation for why it did not
assert an indemnity claim against Hawaiian Properties months ago. Because the
City and County acted with undue and unexplained delay in bringing the Motion
for Leave, it should be denied. See Jackson, 902 F.2d at 1388 (where delay of
eight months between when plaintiff had sufficient facts to support amended
complaint and when plaintiff moved for leave to amend was “inexplicable and
unjustified,” district court properly denied motion).

IV. CONCLUSION

For the foregoing reasons, the City and County of Honolulu’s Motion
for Leave to File Third-Party Complaint Against Hawaiian Properties, Ltd. should
be denied.

DATED: Honolulu, Hawai i, June 4, 20009.

/s/ Jason H. Kim

PAUL ALSTON
JASON H. KIM
Attorneys for Plaintiffs
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF HAWAI‘I

BEVERLY BLAKE, STEPHANIE
CAMILLERI, ARLENE SUPAPO,
individually, and on behalf of all persons
similarly situated,

CIVIL NO. CVv08 00281 LEK
(Contract) (Declaratory Judgment)
(Other Civil Action)

Class Action

)
)
)
)
)
Plaintiffs, ) DECLARATION OF JASON H.
) KIM
VS. )
)
CRAIG NISHIMURA, etc., et al., , )
)
)
)

Defendants.

DECLARATION OF JASON H. KIM

I, JASON H. KIM, declare that:

1. | am an attorney at law licensed to practice before this Court
and am one of the attorneys for Plaintiffs Beverly Blake, Stephanie Camilleri, and
Arlene Supapo in this matter.

2. I make this Declaration based on my personal knowledge and
am competent to testify about the matters contained in this Declaration.

3. Attached as Exhibit “A” to this Declaration is a true and correct
copy of an October 13, 2008 email from D. Scott Dodd, attorney for the City and
County of Honolulu, to me.

4, Attached as Exhibit “B” to this Declaration is a true and correct

copy of an October 29, 2008 email from Mr. Dodd to me.
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5. As reflected in Mr. Dodd’s declaration filed in support of the
City and County’s Motion for Leave to File Third-Party Complaint Against
Hawaiian Properties, Ltd., Plaintiffs do not object to filing the third-party
complaint so long as such filing does not delay settlement or trial of this action. It
appears likely, however, that Hawaiian Properties will seek to move the current
pretrial deadlines and trial date and that the possibility of Hawaiian Properties
becoming a party to this action is delaying settlement.

| declare under penalty of perjury that the foregoing is true and
correct.

Executed in Honolulu, Hawai i on June 4, 2009.

/s/ Jason H. Kim
JASON H. KIM
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EXHIBIT A


dka
Typewritten Text
EXHIBIT A
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EXHIBIT B
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EXHIBIT B
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CERTIFICATE OF SERVICE
IT HEREBY CERTIFY that on the dates and methods of service
noted below, a true and correct copy of the foregoing was served on the following
at their last known address:

Served electronically through CM/ECF:

D. Scott Dodd, Esgq. June 4, 2009
dsdodd@honolulu.gov

David M. Louie, Esq. June 4, 2009
dlouie@rlhlaw.com

James Shin, Esq. June 4, 2009

jshin@rlhlaw.com

Attorneys for Defendant
CITY AND COUNTY OF HONOLULU

DATED: Honolulu, Hawaii, June 4, 2009.

/s/ Jason H. Kim

PAUL ALSTON
JASON H. KIM
Attorneys for Plaintiffs
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