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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAI']

JACK WATERS, individually, and
MARGARET MARA, individually, and on
behalf of all persons similarly situated,

Plaintiff,
VS.

HOUSING AND COMMUNITY
DEVELOPMENT CORPORATION OF
HAWALI'], a duly organized and recognized
agency of the State of Hawai'i; HHA
WILIKINA APARTMENTS PROJECT, INC.;
STEPHANIE AVEIRO, in her official
capacity as the Executive Director of the
Housing and Community Development
Corporation of Hawaii; DOES 1-25

Defendants.
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SUPPLMHTAL R.EPLY HEMORARDUH IN SUPPORT OF

Plaintiffs JACK WATERS and MARGARET MARA, individually, and on
behalf of all persons similarly situated, by and through their counsel, submit this
Supplemental Reply Memorandum in Support of Plaintiffs’ Motion for Partial
Summary Judgment filed October 14, 2005 against Defendants Housing and
Community Development Corporation of Hawaii (“HCDCH") and HHA Wilikina
Apartments Project, Inc. (“HHA").

L INTRODUCTION

There is no dispute that Defenc!ants violated federal law by failing to
analyze and request adjustments to the utility allowances at Wilikina Apartments.
Nor is there any dispute that Plaintiffs are currently being overcharged for their rent
as a result of Defendants’ failures. Knowing of the overcharges, Defendants continue
to charge and collect excessive rents from the low-income residents of Wilikina.

A hearing on this motion was held on November 2, 2005. The hearing
was continued until November 28, 2005 based on Defendants’ request pursuant to
Haw. R. Civ. P. 56(f) to allow Defendant time to discover “information concerning
changes to tenants’ rent” (referring to Defendants’ argument that a breach of the
rental agreement only occurred once the rent for a tenant changed after residing at
Wilikina for approximately one year). Defendants’ Supplemental Memorandum in
Opposition to Plaintiffs’ Motion for Partial Summary Judgment contains no reference
to such facts. Yet Defendants continue to seek to delay judgment on whether or not
the contract was breached, and seek to delay adjusting the rents to the proper

amount,



II. ARGUMENT
A. PLAINTIFFS’ CONTRACT CLAIM

The clear intent of the Wilikina Apartments Rental Agreement is to
ensure that Wilikina tenants pay a rent that is in accordance with the U.S. Housing
Act and HUD rules. Contrary to Defendants’ assertions, the fact that Defendants
listed an exact dollar amount on the rental agreements that was not in accordance
with HUD regulations does not make the contract ambiguous; Defendants listed the
wrong amount.

Defendants’ argument ultimately forces the question, “Did Defendants
intend to charge rents in accordance with federal law, or rents that violated federal
law?” Even if Defendants wanted to argue the latter, they have presented no evidence
whatsoever to support that interpretation. They admit that they failed to perform
their duties with respect to analyzing and requesting adjustments to utility
allowances in accordance with HUD regulations. They certainly imply that their
failure was not intentional. Furthermore, the intent to charge rents in accordance
with federal law is clear from: (1) Section 27 of the Rental Agreement which
incorporates into the Agreement a certification by Defendants that tenants’' rents are

computed in accordance with HUD regulations;' and (2) Section 4 of the Rental

: In a footnote, Defendants suggest that the Form HUD 50059 may have changed from
1997 to 2004. (Def.s’ Supp. Memo. in Opp. to PlLs' Mot. for Partial Summ. J. at 4, fn.2.) Defendant did
not previously dispute the validity of the HUD 50059 form attached to Plaintiffs’ summary judgment
motion in Defendants’ original opposition filed on October 25, 2005, or at the hearing on November 2,
2005. Only now, when summary judgment is imminent, do Defendants seek to further delay judgment in
this case by suggesting that the form may have changed.

There is no reason to believe that the form has substantively changed. The purpose fo
the form is clear from its face: It is intended to require tenants to certify that they provided accurate
information regarding their income, and to require owners to certify that, using the information supphed
by the tenant, the owner properly calculated the tenant’s rent. Indeed, Defendants offer no evidence to
support the assertion that the form attached to Plaintiffs' motion is invalid or may have changed. The
mere suggestion in Defendants’ legal memorandum that the form may have changed at some point,
unsupported by actual evidence, is not sufficient to defeat a summary judgment motion. Sees Waimea

v . 6 Haw. App. 83, 97 (Haw. Ct. App. 1985). (note continued on next page]
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Agreement which requires Defendants to make changes to tenants’ rents in
accordance with HUD regulations.” Even absent these express provisions that
incorporate federal law by reference into the Agreement, existing law is part of a
contract where there is no stipulation to the contrary. (See PLs’ Reply in Supp. of
Mot. for Partial Summ. J. at 5.)

Defendants have also argued that at the very least, they only breached
the Wilikina Rental Agreements once a tenant’s rent changed, usually after a year of
residing at Wilikina. (Def.s’ Supp. Memo. in Opp. to PLs’ Mot. for Partial Summ. J. at
8. However, Defendants have yet to offer any argument whatsoever to support their
suggestion that Defendants may have somehow avoided eventually breaching the
rental agreements for Wilikina tenants. It is thus absolutely clear that Defendants
breached the agreements at some point, and at the very least, Plaintiffs are entitled to
an order of summary judgment to that effect.

B. PLAINTIFFS’ RIGHT TO INJUNCTIVE RELIEF

Defendants argue that they are currently in compliance with federal law
and the terms of the Wilikina Rental Agreement because they have submitted an
analysis of the Wilikina utility allowances to HUD. However, the basis of Plaintiffs’
claim is that Defendants’ are charging them in excess of the amount of rent permitted

by the Brooke Amendment. Certainly, Defendants’ rent overcharges are & result of

To remove any possible doubt that there has been a substantive change 1o the form,
attached hereto as Exhibit *C” is the Form - HUD 50059 signed by Jack Waters on November 10, 1997,
the date on which Mr. Waters entered into his rental agreement with Defendants. Attached hereto as
Exhibit “D" is the statement to which Defendant’s certified by signing the 1997 Form-HUD 50059, which
says, *I certify that the Tenant’s eligibility, rent and assistance payment have been computed in
accordance with HUD's regulations and administrative procedures....”

Section 4 alone provides sufficient indication of the intent to charge rents in accordance
with federal law at the beginning of the lease term. It would be ludicrous to interpret the lease as
allowing one “free” year of charging tenants any rent Defendants wish, after which Defendants would
become obligated to comply with the federal rules by which they are governed.

4



their failures to comply with the regulations regarding utility allowances, but
complying with the regulations and merely requesting a utility allowance adjustment
after a lapse in compliance of almost 10 vears does not address the root of the
problem; that Defendants’ have overcharged, and continue to overcharge, Wilikina
residents for rent in violation of the Brooke Amendment.’

Defendants couch their arguments in terms of “paying” residents a
higher utility allowances, suggesting that Plaintiffs are requesting Defendants to pay
them more. However, Plaintiffs are simply asking that Defendants stop overcharging
them for rent. Each month Plaintiffs are sent a bill indicating the amount of rent they
are required to pay (Waters Decl. at 1 7), and each month Defendants continue to
charge an amount in excess of what they are authorized to collect knowing that the
amount they are charging is excessive.

Defendants argue that Plaintiffs are asking the court to ignore Hawaii
law regarding when an injunction will be issued. (Def.s’ Supp. Memo. in Opp. to PLs’
Mot. for Partial Summ. J. at 5.) However, Plaintiffs do not dispute that injury must be
irreparable for an injunction to issue. Instead, Plaintiffs have pointed to precedent
that demonstrates that monetary damages are irreparable for low-income subsidized
housing residents. Defendants attempt 10 distinguish these cases by arguing that
they pertain to rent increases, whereas the current case involves a requested
decrease. This is not the case.

Utilities are supposed to be included in tenants’ rents. By failing to

supply tenants with an adequate utility allowance as utility rates increased,

8 Defendants assert that *[tihe only alleged violation mentioned in [Plaintiffs’] motion or
anywhere else in [sic| pleadings relates to potential adjustment to the utility allowance required by 24
C.F.R § B80.610." This assertion is Wrong. Plaintiffs clearly set forth in both their complaint and this
motion that Defendants violated federal law and the Plaintiffs’ rental agreements by charging rents in
excess of those authorized by the Brooke Amendment. (See e.g., PL.s’' Mot. for Partial Summ. J.at 1-4,9.)



Defendants have slowly but surely increased tenants’ rents. Take for example, a
tenant in a one-bedroom at Wilikina who was paying Defendants $100 per month in
1996 when the utility allowances were last adjusted. The tenant's total rent under
the Brooke Amendment (which includes utilities) was $140-the $100 paid to
Defendants plus $40 for utilities (assuming that the tenant paid the same amount for
utilities as estimated by Defendants in the $40 utility allowance he or she was
provided). The same tenant today, still paying Defendants $100 per month, is being
charged a rent of $174 (according to Defendants’ estimate that utility costs for one-
bedroom tenants have increased by $34). As utility rates go up, tenants’ rents will
continue to go up.

Furthermore, Defendants ignore the rule that “the greater the probability
the party seeking |an] injunction is likely to prevail on the merits, the less he has to
show that the balance of irreparable damage favors issuance of the injunction.” Penn

i . 2 Haw. App. 272, 276, 630 P.2d 646, 650 (1981).

Defendants cite to cases in which the injunction sought is preliminary and the
outcome of the case undetermined. Here however, Plaintiffs only request the court
issue an injunction preventing Defendants from charging rents in excess of those they
are permitted to charge under the Wilikina Rental Agreement if the court determines
that Defendants have in fact breached the Rental Agreement.

In light of HUD’s approval of a utility allowance increase of $34,
Defendants now know with a certainty that they are overcharging Wilikina residents
by at least $34 per month.” In spite of this knowledge, Defendants continue 10

affirmatively act to collect excess rents from tenants by sending them a bill each

. Plaintiffs believe that Defendants used the wrong utility rates when they compieted the

analysis of the utility allowances submitted to HUD, leading to the approval of an insufficient allowance.
If necessary, Plaintiffs would need to retain an expert to dispute the accuracy of the utility rates used by
Defendants.
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month for the excess amounts. Each month, Defendants engage in a new act to
collect rents in excess of those they are authorized to charge. Plaintiffs request an
injunction preventing Defendants from doing so.
III. CONCLUSION
For the foregoing reasons, Plaintiffs respectfully request that the Court
grant their motion for partial summary judgment against Defendants HCDCH and
HHA with respect to Plaintiffs’ contract claim.
DATED: Honolulu, Hawai'i, November 25, 2005.
* SHELBY ANNE FLOYD
THOMAS E. BUSH

GAVIN THORNTON
Attorneys for Plaintiff




IN THE CIRCUIT COURT OF THE FIRST CIRCUIT
STATE OF HAWAT']

JACK WATERS, individually, and CIVIL NO. 05-1-0815-05 EEH

MARGARET MARA, individually, and on (Contract)
behalf of all persons similarly situated, Class Action
Plaintiff, DECLARATION OF GAVIN K.
THORNTON

VS.

HOUSING AND COMMUNITY
DEVELOPMENT CORPORATION OF
HAWAI'I, a duly organized and recognized
agency of the State of Hawai'i; HHA
WILIKINA APARTMENTS PROJECT, INC.;
STEPHANIE AVEIRO, in her official
capacity as the Executive Director of the
Housing and Community Development
Corporation of Hawaii; DOES 1-25

Defendants.
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DECLARATION OF GAVIN K. THORNTON

GAVIN K. THORNTON, under penalty of perjury, declares and states the
following to be true and correct:

fic I am an attorney for the law firm of Lawyers for Equal Justice, counsel
for Plaintiffs herein.

2. [ am familiar with and have personal knowledge of the facts stated in
this Declaration.

2 Attached to this memorandum is a true and correct copy of the
Declaration of Jack Waters with facsimile signature. An original signature will be filed

when it is received by mail.



I declare under the penalty of perjury the forgoing is true and correct.

Dated: Honolulu, Hawaii, November 25, 2005.

—

Gavin K. Thornton
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IN THE CIRCUIT COURT OF THE FIRST CIRCUIT

STATE OF HAWAIT
JACK WATERS, individually, and ) CIVIL NO. 03- 1-0815-05 EEH
MARGARET MARA, individually, ) (Contract)
and on behalf of all persons } Class Action
similarly situated, ) )
' ) ) DECLARATION OF JACK WATERS
Plaintiff, )
vS.
HOUSING AND COMMUNITY

)
)
|
DEVELOPMENT CORPORATION OF )
HAWAIT, a duly organized and )
recognized agency of the State of )
Hawaii; HHA WILIKINA )
AP PROJECT, INC; )%
STEPHANIE AVEIRO, in her official )
capacity as the Executive Director )
of the Housing and Community )
evelopment Corporation of )
Hawaii; DOES 1-25 )
)
)
)

Defendants.

DECLARATION OF JACE WATERS

Jack Waters, under penalty of perjury, declares and states the following
to be true and correct

1s ] am familiar with and have personal knowledge of the facts statel
in this Declaration.

2. I am a resident of Wilikina Apartments, Were 1 have resided since
November 24, 1997.

3. On November 10, 1997, I entered into 2 rental agreement with
HHA Wilikina Apartments Project, Inc.

4. On the same day that [ entered into my rental agreement, the
agent from Wilikina Apartment Project, Inc. that went through my rental

1
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ag;-ccmEtwithmerequestedthatIsi@thefmm attached hereto as Exhibit
«c gtled “Owner’s Certification of Compliance with HUD'S Tenant Eligibility
and Tenant Procedures” (hereinafter «Owmer’s Certification Form").

S Exhihit‘C'isamxeandcun‘ectcopyo{rthwner‘SCerﬁﬁmﬁm

with as:atem:nttnread. To the best of my recollection, Exhibit “D” is a true
and correct copy of the statement.
7- EachmmthlreccivearmtsﬂIﬂnentindiceﬁnghowmuchrentI
am supposed to pay-
Idedareunderﬂ:epmhyofpujurythatthefmgomgismcand

correct

DATED: Wahiawa, Hawaii, November 24, 2005.
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PLEASE INITIAL

READ BEFORE COMPLETING AND SIGNING THE HUD-50055 FORM

PRIVACY ACT STATEMENT - The information on this form is being
collected by the Deparment of Housing and Urban Development (HUD) co
decermine an applicant's eligibility; the recommended unit size; and
che amount the tenant(s) will pay toward rent and utilities. It will
be used to manage the programs covered by this form; to protect the
Govermment's financial interest; and to verify the accuracy of the
information furnished. It may be released to appropriate Federal,
State and local agencies when relevant to civil, criminal or
regulatory investigators and prosecutors. Failure to provide any
reguested information may result in a delay or rejection of your
eligibilicy approval. The Department is authorized to ask for this
informacion by the U.S. Housing Act of 1937, as amended (42 U.S.C.,
1437 et seg.); the Housing and Community Development Amendmencs of
1981 (P.L. $7-35); the Housing and Urban-Rural Recovery Act of 18E&3
(P.L. 98-181); and the Housing and Community Development Technical
Amendmencs of 1984 (P.L. 58-478%). .

S o

TENANT (S) STATEMENT - I/We certify that the information in Parts II,
III and IV of this Form are true and complete to the best of my/our
“«nowledge and belief. I/We understand that we can be fined up to
$S10,000, cr imprisoned for up to five years, or lose the subsidy HUD
pays and have my/our reat increased, if I/we furnish false or

incomplete information.

COWNERS STATEMENT - I certify that the Tenant's eligibility, reat and
assiscance payment have been computed in accordance with HUD's
regulations and administrative procedures and that all regquired

verifications were obtained.

MARNING TO OWNERS AND TENANTS - By signing in Part VIII of this Form,
you are indicating that you have read the above Privacy Act Notice and

are agreeing with’ the applicable Certification.



CERTIFICATE OF SERVICE
The undersigned hereby certifies that a copy of the foregoing was duly
served by hand-delivery at the address shown below:

WILLIAM J. WYNHOFF, ESQ.
Deputy Attorney General
Office of the Attorney General
465 South King St., Ste. 300
Honolulu, Hawai'i 96743

Attorney for Defendants

DATED: Honolulu, Hawai'i, November 25, 2005.

SHELBY ANKE FLOYD
THOMAS E. BUSH
GAVIN K. THORNTON

Attorneys for Plaintiffs




