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SEPARATE AND CONCISE STATEMENT OF FACTS IN SUPPORT OF

PLAINTIFFS'

MOTION FOR PARTIAL SUMMARY JUDGMENT

Pursuant to Rule 56.1 of the Rules of the United States

District Court for the District of Hawai‘i

(“Local Rules”),

Plaintiffs RODELLE SMITH, SHEILA TOBIAS, BARBARA BARAWIS and

LEWIS GLASER (“Plaintiffs”), hereby submit their Separate and

Concise Statement of Facts in Support of Plaintiffs' Motion for

Partial Summary Judgment.

FACTS

EVIDENTIARY SUPPORT

1. Defendant Housing and Commmunity
Development Corporation of Hawaii (“HCDCH")
is a public housing authority (“PHA"), and
Defendant Stephanie Aveiro is its Executive
Director

4919 and 20,
Defendants’
11/29/04 Answer
to Complaint.

2. As a PHA, HCDCH is required to ensure
that shelter costs for tenants residing in
its residences {which are federally
subsidized public housing projects),
including the cost of utilities, cannot
exceed 30% of tenant income.

42 U.S.C.
§l437a(l});:24
C.F.R.
§§965,.501.965.
508. Dorsey v.
Housing Authority
of Baltimore

City, 984 F.2d
622, 624 (4™ Cir.
1993) .

3. Plaintiffs are tenants of HCDCH.

96 of Defendants’
11/29/04 Answer
to Complaint.

4. HCDCH must provide its tenants with a
utility allowance.

24 C.F.R.
§§965.501.965.508

5. Defendants are reguired to establish a
utility allowance for its tenants that
approximates “a reasonable consumption of
utilities by an energy-conservative
household of modest circumstances consistent
with the regquirements of a safe, sanitary,
and healthful living environment.”

24 C.F.R.
§§965.505(a) .
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FACTS

EVIDENTIARY SUPPORT

6. Sometime prior to May 17, 1998,
Defendants established a utility allowance
schedule applicable to all HCDCH housing
projects where utility allowances are
provided, which was set in terms of
consumption per kilowatt hour of electricity
or cubic foot of gas (hereinafter
“consumption allowances”).

Admission No. 11
of HCDCH's
Answers to
Plaintiffs’
Reguest for
Admissions,
excerpts of which
are attached
hereto as Exhibit
1.

First

7. The consumption allowances promulgated by
HCDCH in its utility allowance schedule
remain applicable today.

Admission No. 11
of Exhibit 1:;
Exhibit 1.

8. Defendants must annually review the ba51s
on which utility allowances have been :
established and revise allowances where
reasoédnably required to continue adherence to
the requirements of 24 C.F.R. §965.505(a).

24 C.F.R.
§965.507(a) .

9. Defendants have failed to conduct any
such annual reviews since the adoption of
their utility allowance schedule.

Letter from
Thornton to Hall
(Acting Executive
Director of
HCDCH) of 9/30/03
at 98 attached
hereto as Exhibit
2} and letter
from Hall to
Thornton on
11/5/03 at 18
(attached hereto
as Exhibit 3).

10. The consumption allowances promulgated
by Defendants in their utility allowance
schedule are converted into terms of dollarx
amounts (“dollar allowances”), and each
tenant is given a credit equal to his or
her dollar allowances so the tenant’s total
rent, including the cost of utilities, is
not to exceed 30% of tenant’s income.

24 C.F.R.
§965.507 (b)

11. Defendants must adjust the deollar
allowances where there is a change in the
utility rates of greater than 10%.

24 C.F.R.
§965.507 (b)
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FACTS

' EVIDENTIARY SUPPORT

12. For the period from sometime prior to
May 17, 1998 through September 30, 2004,
HCDCH did not update its utility allowances
to account for changes in utility rates.

Admission No. 2
of Exhibit 1.

13. HCDCH failed to make such updates in
spite of the fact that utility rates had
increased by over 10% since the allowances
were last adjusted.

Admission No. 5
of Exhibit 1.

14. Public housing tenants have had to pay
rent charges in excess of 30% of their
income.

DATED: Honolulu, Hawaii, _fHlaspé~ /é/ 205

SEELEY ANNE FLOY

PAUL ALSTONW

THOMAS E. BUSH
GAVIN THORNTON

Attorneys for Plaintiffs
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IN THE CIRCUIT COURT OF THE THIRD CIRCUIT
STATE OF HAWAI'I

RODELLE SMITH, SHEILA TOBIAS,
BARBARA BARAWIS, and LEWIS
GLASER individually, and on
behalf of all persons similarly
situated,

CIVIL NO. 04-1 006%9K

DECLARATION OF THOMAS E. BUSH

Plaintiffs,
V.

)

)

)

)

)

)

)

)

|
STEPHANIE AVEIRO, in her )
official capacity as the )
Executive Director of the )
Housing and Community )
Development Corporation of )
Hawail’i; HOUSING AND COMMUNITY )
DEVELOPMENT CORPORATION OF )
HAWAI‘I, a duly organized and )
recognized agency of the State )
of Hawai‘i. )
)

)

)

Defendants.

DECLARATION OF THOMAS E. BUSH

I, Thomas E. Bush, do hereby declare and state under
penalty of perjury that the following facts are true and correct:

1. I am an attorney with the law firm of Alston Hunt
Floyd & Ing, counsel for Plaintiffs.

2. I make this declaration based on my personal
knowledge and am competent to testify as to the matters set forth
herein.

3. Attached hereto as Exhibit 1 is a true and correct
copy of Defendant Housing and Community Development Corporation
of Hawaii’s Answers to Plaintiff’s First Request for Admissions
received from Defendant’s counsel.

4. Attached hereto as Exhibit 2 is a letter dated

September 30, 2003 from Gavin Thornton to Robert Hall.
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5. Attached hereto as Exhibit 3 is a letter dated
November 5, 2003 from Robert Hall to Gavin Thornton.

T declare under penalty of perjury that the foregoing

is true and correct.

rxecuted in Honolulu, Hawai i on March 16, 2005.

[ Ll

THOMAS E. BUSH/

281333-1/7232-1
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MARK J. BENNETT 2672
Attorney General
State of Hawaii

JOHN C. WONG 2804
MARGARET A. LEONG 5737
Deputy Attorneys General
Department of the Attorney
General, State of Hawaiil
Kekuanao’a Building, Room B-2
465 South King Street
Honolulu, Hawaii 96813
Telephone: (808) 587-3080
Facsimile: (808) 587-2938

E-mail: Margaret.A.Leong@Hawaii.gov

Attorneys for Defendant

HOUSING AND COMMUNITY DEVELOPMENT

' CORPORATION OF HAWAII

IN THE CIRCUIT COURT OF THE THIRD CIRCUIT

STATE OF HAWAIL

RODELLE SMITH, SHEILA
TOBIAS, BARBARA BARAWIS, and
LEWIS GLASER individually,
and on behalf of all persons
similarly situated,

Plaintiffs,

VS.

HOUSING AND COMMUNITY
DEVELOPMENT CORPORATICON OF
HAWAII, a duly organized and
recognized agency of the
State of Hawaii,

Defendant.

e B N N N I S )

CIVIL NO. 04-1-0069K
(CLASS ACTION)

DEFENDANT HOUSING AND
COMMUNITY DEVELOPMENT
CORPORATION OF HAWAII'S
ANSWERS TO PLAINTIFF’S FIRST
REQUEST FOR ADMISSIONS;
EXHIBIT "A" DATED JANURARY 13,
2005

(No trial date set)

EXHIBIT 1 .
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DEFENDANT HOUSING AND COMMUNNITY DEVELOPMENT
COPORATION OF HAWAII’S ANSWERS TO PLAINTIFF’S FIRST
REQUEST FOR ADMISSIONS; EXHIBIT "A" DATED JANURARY 13, 2005

Defendant HOUSiNG AND COMMUNITY DEVELOPMENT CORPORATION OF
HAWAII (“HCDCH”), by and through the Attorney General, State of
Hawaii, and John C. Wong and Margaret A. Leong, Deputy Attorneys
General, admits, denies and objects.to PLAINTIFFS' FIRST REQUEST

FOR ADMISSIONS TC DEFENDANT HOUSING AND COMMUNITY DEVELOPMENT

CORPORATION OF HAWAII (""HCDCH''}) as follows:

PRELIMINARY STATEMENT AND GENERAL OBJECTIONS:

These responses are made solely for the purposes of this
action. Each response is made subject to all objections as
stated hereto in the event that any such response or information
contained is sought to be used in court. HCDCH expressly
reserve all such objections.

HCDCH obijects to all Requests to the extent that they seek
information that is not “regarding any matter, not privileged,
which is relevant to the subject matter involved in the pending
action,” the scope of discovery allowed by rule 26(b} of the

Hawai i Rules of Civil Procedure (“HRCP").
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HCDCH objects to all Requests to the extent that they seek
information not subject to discovery, sﬁch as attorney-client
communications, work product, trial preparation materials or
experts’ materials, or deliberative process communications and
material.

HCDCH objects to all Requests to the extent that they are
unreasonably burdensome, oppressive or vexatious, in that the
information requested would be of little or no relevance to the
claims or defenses in this action or would place an unreasonable
or oppressive burden on HCDCH in expehditure of time and money
to gather or produce.

HCDCH objects to the Requests to the extent that they are
vague, ambiguous, uncertain, unintelligible, overbroad and
imprecise, such that HCDCH cannot determine the nature of the
information sought, and to which Defendant is therefore unable
to respond.

HCDCH objects to the Requests to the extent that they
request information for which the required good cause or
substantial need, as dictated by applicable federal and state
statutes, regulations, and rules, Court rules, and case law, has
not been shown.

HCDCH's discovery and investigation are continuing, and the
responses set forth herein do not preclude the further discovery

and development of evidence, nor the presentation thereof at
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trial. HCDCH also reserve their right to supplement thelr

responses to these Requests.

HCDCH objects to the Requests herein for further objections

which are noted for each such Request in accordance with HRCP

36(a).

DATED: Honolulu, Hawai'i, February 11, 2005.

MARK J. BENNETT
Attorney General

//éz’ LA LA L /" ‘)é D/J"’f"“{
‘JOHN C/ WONG '
MARGARET A. LEONG 7
Deputy Attorneys General

Attorneys for
HOUSING AND COMMUNITY

DEVELOPMENT CORPORATION
OF HAWAII
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REQUEST FOR ADMISSIONS

ADMISSION NO. 1:

Admit that from May 17, 1998 to present, the utility allowances
for federally subsidized HCDCH projects (hereinafter “HCDCH
projects”) where residents pay for their utility service
directly to the utility provider were not reviewed for changes
in circumstances that might indicate probability of a
significant change in the reasonable utility consumption
requirements for public housing residents since the ﬁost recent
review of the allowances. In this request for admission and the
requests that follow, “HCDCH” refers to the Housing and
Community Development Corporation of Hawaii and its
predecessors.:

OBJECTION:

The request for admission is vague and ambiguous and overly
broad as to terms and phrases that are undefined or are subject
to a variety of interpretations such that the phrase “..were not
reviewed for changes in circumstances that might indicate
probability of a significant change in the reasoconable utility
consumption requirements...”. HCDCH further objects because this
request is compound, confusing and misleading and unintelligible
and is not an appropriate request for admissions.

RESPONSE: Notwithstanding and without waiving these objections,

128551_1 5



"

HCDCH states that it can neither admit nor deny the request as
phrased, due to its improper, vague, ambiguous, undefined,
confusing, misleading, and improper predicate.

ADMIT DENY

If the answer to the foregoing admission is not an unqualified
“yes”, answer the following interrogatories:
1. Identify each project for which utility allowances

were reviewed during the period from May 17, 19398 to present,

including:
a. The date the review took place;
b. The factors considered in the review;
C. The adjustments made to the utility allowances as

a result of the review, or if no such adjustments were made, the
reason why such adjustments were not made;

d. The date of all notices given to tenants of the
applicable project concerning the review and adjustment of the

utility allowances.

ADMISSION NO. 2:

Admit that from May 17, 1998 to September 30, 2004, the utility
allowances for HCDCH projects where residents pay for their
utility service directly to the utility provider were not

revised to account for changes in gas and/or electric utility
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rates since the most recent revision of the allowances.

ADMIT v DENY

If the answer to the foregoing admission is not an ungqualified
“yes”, answer the following interrogatories:

1. Identify each project for which utility allowances
were revised during the period from May 17, 1998 to September

30, 2004, including:

a. The utility whose allowance was revised;

b. The date the allowance was revised;

c. The process by which it was revised;

d. The amount of the allowance provided immediately

before and immediately after the revision;

e. The date of -all notices given to tenants of that

project concerning the revision of the allowance.

ADMISSION NO. 3:

Admit that residential electric utility rates in the State of
Hawaii have increased since the utility allowances were last
adjusted (excluding adjustments to the utility allowances made
subsequent to September 30, 2004) .

ADMIT v DENY
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ADMISSION NO. 4:

Admit that residential gas utility rates in the State of Hawaii
have increased since the utility allowances were last adjusted
(excluding adjustments to the utility allowances made subsequent
to September 30, 2004).

ADMIT DENY

HCDCH has made reascnable inquiry and the information known or
readily obtainable by it is insufficient to enable it to admit

or deny this request for admission.

ADMISSION NO. 5:

Admit that residential electric utility rates in the State of
Hawaiil have increased by over 10% since the utility allowances
were last adjusted (excluding adjustments to the utility
allowances made subsequent to September 30, 2004).

abMIT W DENY

ADMISSION NO. 6:

Admit that residential gas utility rates in the State of Hawaii
have increased by over 10% since the utility allowances were
last adjusted (excludiné adjustments to the utility allowances
made subsequent to September 30, 2004).

ADMIT DENY

128551 _1 8



HCDCH has made reasocnable inguiry and the information known ox
readily obtainable by it is insufficient to enable it to admit

or deny this reqguest for admission.

ADMISSION NO. 7:

Admit that the document attached hereto as Exhibit “A” is a true_
and correct copy of the Annual Contributions Contract between
the U.S. Department of Housing and Urban Development (HUD} and
HCDCH that has been in force from July 1, 1898 to present.

ADMIT v DENY

" ADMISSION NO. 8:

Admit that since May 17, 1998, an agreement between HUD and
HCDCH known as the Annual Contributions Contract has been in
full force and effect and has required that HCDCH comply with
HUD requirements for the development and operatiqn of public
housing.

ADMI'T v DENY

ADMISSION NO. 9:

Admit that HCDCH’s failure to update the utility allowances
during the period from May 17, 1998 to September 30, 2004 where

utility rates increased in excess of 10% since the utility
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allowances were last adjusted breached the Annual Contributions
Contract between HCDCH and HUD.

OBJECTION: The request for admission is vague and ambiguous
and overly broad as to terms and phrases that are undefined or
are subject to a variety of interpretations and the request for
admission calls for a legal determination and/or conclusion of
whether a “breach” occurred.

RESPONSE: Notwithstanding and without waiving these objections,
HCDCH states that it can neither admit nor deny the request as
phrased, due to its improper, vague, ambiguous, undefined,
confusing, misleading, and improper predicate. Further, HCDCH
has made reasonable inguiry and the information known or readily
obtainable by it is insufficient to enable it to admit or deny
this request for admission.

ADMIT DENY

If the answer to the foregoing admission is not an unqualified
“yes”, answer the following interrogatories:
1. Identify each project for which utility allowances

were reviewed during the period from May 17, 1998 to present,

including:
a. The date the review toock place;
b. The factors considered in the review;
C. The adjustments made to the utility allowances as
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a result of the review, or if no such adjustments were made, the
reason why such adjustments were not made;

d. The date of all notices given to tenants of the
applicable project concerning the review and adjustment of the

utility allowances.

ADMISSION NO. 10:

Admit that at all times since.May 17, 1998, the rental agreement
between HCDCH and public housing residents at the pfojects where
utility allowances are or were received has provided as follows:
“For Management—furnisﬂed utilities, Management shall pay for
and furnish to Tenant water, gas and electricity in accordance
with the applicable schedule of utility allowances. For Tenant-
purchased utilities, Management shall provide an allowance in
dollars for water, gas and electricity in accordance with the
applicable schedules. Said schedules shall be posted in the
Project Office.”

apMiT N DENY
If the answer to the foregoing admission is not an unqualified
“yes”, answer the following interrogatories:

1. Identify all rental agréement provisions in all rental
agreements provided to residents of projects where utility

allowances were received since May 17,1998, that pertain to the
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utility service and/or utility allowances.

ADMISSION NO. 11:

Admit that at all times since May 17, 1998 a utility allowance
promulgated by HCDCH in terms of kilowatt hours and cubic feet
of gas (hereinafter “consumption allowance”) has been applicable
to all HCDCH housing projects where utility allowances are or

were provided.

ADMIT + DENY

Tf the answer to the foregoing admission is not an unqualified
“yes”, answer the following interrogatories:

1. Tdentify all public housing projects where utility
allowances are or were provided for which the consumptioh

allowance did not apply.

ADMISSION NO. 12:

Admit that HCDCH's failure to update the utility allowances
during the period from May 17, 1998 to September 30, 2004 where
utility rates increased in excess of 10% since the utility
allowances were last adjusted breached the rental agreements

between HCDCH and public housing residents.
ADMIT DENY

OBJECTION: The request for admission is vague and ambiguous
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and overly broad as to terms and phrases that are undefined or
are subject to a variety of interpretations and the request for
admission calls for a legal determination and/or conclusion of
whether a “breach” occurred.

RESPONSE: Notwithstanding and without waiving these objections,
HCDCH states that it can neither admit nor deny the request as
phrased, due to its improper, vague, ambiguous, undefined,
confusing, misleading, and improper predicate. Further, HCDCH
has made reasonable inquiry and the information known or readily
obtainable by it is insufficient to enable it to admit or deny

this request for admission.

ADMISSION NO. 13

Adm%t that at all times since May 17, 1998, with respect to the
management and operation of federally subsidized HCDCH public
housing projects, HCDCH has been required to comply with the
terms of the U.S. Housing Act and its supporting regulations,
including 42 U.S.C. § 1437(a)(1l); 42 U.S.C. § 1437c¢c and g;

24 C.F.R. §§ 965.501-965.508; and 24 C.F.R. § 964.7.

ADMIT v DENY
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VERIFICATION

STATE OF HAWAITI )

CITY AND COUNTY OF HONOLULU )

PATTI Y. MIYAMOTO, being first duly sworn on oath, deposes and
says: That the foregoing answers to requests for admissions are
true and accurate to the best of his /her knowledge and belief.

HOUSINGTgﬂD CO%%UNITY DEVELOPMENT
CORPORATYON OF “HAWAIL

By: Chief Compliance Officer

Subscribed and sworn before me
this 9th day of February , 2005

Name of Notary:
Notary Public, State of Hawaii

Elaine Madrid
{(Print Name)

My commission expires: 9/29/2005
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This Annual Contnouuons Copmacz ("ACC™), No._ SF-181 , 1s entered into as of this
15t gay of _July o9 Bby and berwe=n the United S@mtes of Americz’ acting by and trough

the Secremry of Housmg and Urban Development, ("HUD") and Houzing and Community
Development Corporation of Hawaii (the "HA"). The pardes w this ACC may have
previously entered into Consoliddied ACCs whose-erms and conditons have become obsoters
tirough the subsequent passage of legislarion or the promulgaz.a of regulations by HUD. The
parties wish to resolve this obsolescence by éntering imo this ACC. which shall supersede the
most recant Consolidated ACC entered ino berween the HA and HUD bcanng the same ACC
number as this Consolidared ACC, and which incorporares by reference into this ACC those
regulations issued by HUD for the development, modernization, and operaton of public ‘and
Indian housing projects conmined in Tite 24 of the Code of Federal Regulations, as said Tite
shal] be amended from dme to time. Nothing herein shall release the HA from compliancs with
all applicable laws, sxecutve orders, and regulanons thar are not specifically incorporated hersin

by reicrence.

This ACC covers all projeci(s) listed under the most recent Consoiidated ACC entered ino
berwesn HUD and the HA béaring the same ACC number as this ACC, and any amendments
thersw, as well as any additional proieci(s) that may be added as a result of funire armendments
- to this ACC. This ACC shall remain in effect with respect to such projects for the maximum
period required by law, or as may be esmblished by HUD. If this ACC consolidatss previous
ACCs executed by the parties, it shall remain in effect for the maximum period remaining under
such previously executed ACCs, including any exiension of the original ACC =rm based upon

the HA's receipt of modemization and operating subsidies.
Section 1 - Consolidation of Annna] Contributions Contract.

This ACC supersedes the most recent Consolidared ACC entered into berween HUD and the HA
bearing the same ACC number as this ACC (including both Parts I and II), and any amendments
therew, providcd that this novarion shall in no way affect obligations outstanding, arcounts due,
.of other actions mken pursuant to such previous ACC&, all of which maners shall be

administered pursuant w and under this ACC.

Section 2 - beﬁnitiobs.
ACC - Consolidared Annual Comtributions Contract berwesn HUD and the HA., as may be
amended hersin, consisting of Part A (which sets forth requirements applicable to all projects)
and Part B (wich sets forth additonal requirsments thar apply only to cerain rypes of projects).

Act -the United Swares Housing Act of 1937, as amended.

Form BUD-330124
Page 1 of 12 (7/95)
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Cooperatmn Agresment - agrezment(s) prescriped by HUD. for execudon by the HA and the
" lozal governing body reladve w the cooperation of the loc2l governing hoa'y in the developroenr
and operarion of the projec(s) and the, obligaton of the HA for payments in lien of taxes. due
10 the exempton of the project from all real and personal property wmxes.

HA - a public bousing agency as defined in the Act, including an Indian housir;, «uthoriry.

HUD approval - prior wrizen approval from HUD.
‘"Operating receipts™ and *"Operating expenditures” - Operaring receipts ;ha.ll mean all rents,

revenues, income, and recsipts accruing from, out of, or in connection with the ownership or
operation of such project. Operarng recsipts shall not include any funds received for
developmen: or modermization of 2 project, annual conuibutions pledged for payment of bonds
or notes, or proce=ds from the disposition of real property. Operating expenditures shall mean

all costs incurred by the HA for administradon, mainwenance and other costs and charges that are
necsssary for the operation of the project. Operanng expendinires shall not include any costs
incurred as part of the dcvcioomcm or modernizadon cost, or payment of principal or interest

of bonds or notas,

Project - public and Indian housing developed, acquxrcd or assisted by HUD under the Act,
other than under section 8 of the ‘Act, and the improvement of such housing. The term shall
include all real and personal property, tangible and inmngible, which is acqu:rcd or held by a
HA in connection with a projest covered under this ACC.

Section 3 - Mission of HUD.

HUD shall admmzsn.r the Federal pubhc and Indian housing program for the provision of decent,
safe, and sanitary housing o eligible families in accordance with this ACC and all applicabie

statures, executive orders, and regulations. HUD shall provide maximum responsibility and
flexibility o HAs in making administarive decisions within all applicable stamtes, execunve
orders, regulations and this ACC. HUD shall provide annual conwibutions to the HA in
accordance with all applicable stamtes, executive orders, regulatons, and this ACC.

Section 4 - Mission of the HA.

“The HA shall at all dmes d=vslop and operate each uro;c::t solely for the purpose of providing
decent, safé, and sanirry housing for chgzblc families in 2 manner that promotes serviceability,
economy, cfficiency, and swbility of the projects, and the economic and social well-being of the

1=nants.

: Form HUD-53012A
Page 2 of 12 (7/95)
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Section 5 - Covenanr to Develop and Operate.

The HA shall develop and operat= all projects coversd by this ACC in compliancs with all the

provisions of this ACC and all applicable smmtes, exccutive orders, and regulations issued by
HUD, as they shall be amended from time to time, incloding but not limited 1 those regulatons

promulgated by HUD ar Tide 24 of the Code of Federal Regularions, which are hereby

incorporard inm this ACC by reference as if fully set forth herein. and as such reguladons shall

be amended from time 1o time. The HA shall also ensure compliancs with such requirements

by any contactor or sibconmractor engaged in the development or operadon of 2 project covered

under this ACC. g

" Section 6 - Coop;?.r:;:ﬁbn Agreement(s).

During the development and operadon of the projeci(s), the HA shall perform and comply with
all applicable provisions of the Cooperation Agreement(s), in the form prescribed by HUD,
inciuding the making of paymens in licu of taxes provided therein (or such iesser amount as may '
be prescriped by Stmre law or agreed 1 by the local governing body), shall at all ames preserve
and enforce its rights - thereunder, and shall not terminars or amend the Cooperaton
- Agreemeni(s) without the wrinen approval of HUD. |

Section 7 - Covenant Against Disposition and Encumbrances.

The HA shall not demolish or dispose of any project, or porton thercof, other than in
. accordance with the terms of this ACC and applicable: HUD reguirements. With the exception
of ent=ring ino dwelling leases with eligible families for dwelling units il the projects covered
by this ACC. and normal uses associated with the operation of the projecy(s), the HA shall not
in any way encumber any such project, or porton thereof, without the prior approval of HUD.
In addition, the HA shall not pledge as collateral for 2 loan the assets of any project covered

under this ACC. :
Séction_S - Declaration of Trust.

Prompuy upon the acguisition of the site of any project, the HA shall executs and deliver an
instrumnent (which may be in the form of a declaration of must, a trust indenwre, or such other
document as may be approved by HUD), confirming and further evidencing, among other
things, the covenant of the HA pot to convey or encumber the project except as expressly
authorized in this ACC. Such insrurnent and all amendments shall be duly recorded or filed for
record wherever necsssary to give public notce of their contents and to prowct the rights and
interests of HUD and of any bondholders. The HA shall furnish HUD with appropriate evidence
of such recording or filing. From tms w dme, as additional real property is acquired by the HA
in connecton with the projects, the HA shall promptly amend such inswument to incorporar= all
such real property and shall record the inscrument, as amended.

 Form HUD-53012A
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Section 9 - Depository Agreement and General Fund. -

(A) -The HA shall deposit and invest all funds and invesmment securiges recsived by or beld for
the account of the HA in connecdon with the development, operation and improvement of the
projects unéer an ACC with HUD in accordance with the terms of the General Depository
Agreemeni(s). The General Depository Agresment shall be in the form prescribed by HUD and
must be executed by the HA and the deposiory. Immediarely upon the execudon of any
Depository Agresment, the HA shall furnish o HUD such executed or. conformed copies thereof
as HUD may require. A Depository Agresment shall not be wrminated except after 30 days .

notcs w HUD.

(B) All monies and invesunent securines recsived by or held for the account of the HA in
connection with the development, operation and improvement of projects in accordancs with an
. ACC with HUD shall constnne the "General Fund.” ~

(C) The HA shall mainwin records that identify the source and application of funds in such 2
" manner as w allow HUD to determine that all funds are and have besn expended in accordancs
with each specific program regulation and requirement. The HA may withdraw funds from the
Genera! Fund only for: (1) the payment of the costs of development and operation of the projects
under ACC with HUD; (2) the purchase of investment securities as approved by HUD: and (3)
such other purposss as may be specifically approved by HUD. Program funds are not fungibie:
withdrawals shall not be made for a specific program in excess of the funds available on deposit

for that program. _ '
Section 10 - Pooling of Funds.

(A) The. HA may deposit into an 'aceount covered by the terms of the General Depository
Agreement any funds received or held by the HA in connection with any project operated by the
. HA under the provisions of this ACC. :

(B) The HA may also deposir into an aczount covered by the General Depository Agrecment,

by lump-sum wansfers of funds from the depositories of other projects or enterprises of the HA
in which HUD has no financial interest. amounts necessary for current expendimres of items

chargeabie to all projects and ent=rprises of the HA.

(C) The HA shall not withdraw from any of the funds or accounts authorized under this secton
amounts for the projects under ACC, or for the other projects or énterprises. in excsss of the
amount then on. deposit in respect thersto.

‘ Form HUD-53012A
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" Section 11 - Operating Budget.

(A) Tobe HA shall prepare and have approved by its Board of Commissioners an operaing
budget for each of its fiscal years in 2 manner. and using such forms. as prescribed by HUD.
The HA sball submit a calcularion of operaning subsidy eligibility in the manner prascribed by
HUD in reguiations in Title 24 of the Code of Federal Reguladons. HUD shall review the
calculimion and, if correct, and subject 1o the availabiliry of funds, @ie action within 45 days of
submission to obligae the funds and approve 2 payment schedule, uniess the HA is nodfied that
iz must submit an operating budget 2s provided in (B) below. HUD may revise or amend the
subsidy calcularion to bring it into conformiry. with regulatory requirements. The HA shall
submit revised calcularions in support of mandatory or other adjusunents based on procegures
and deadlines prescriped by HUD. -

(B) If HUD direcss the HA 10 submir an operating budges becamse it has failed to achieve csrain
specified operaring smndards, or for other reasons which in HUD's determination require it,
HUD shall, within 45 days of recsipt of the compiets operaning budget. review and approve the
operating budget if the plan of operarion and the amounts included therein are reasonable. If
HUD disapproves any proposed operaring budget, or approves such budge: with modificatons,
the HA shall be notified in writing and be furnished with an explanartion of the reasons for such
disapproval or modified approval. Any HA that is required o submir an operaring budget may,
ar any Gme prior D thirty days before the end of the HA fiscal year, submir o HUD a proposed

revision of any approved operaring budgeL.

(C) HUD shall not in any Federal fiscal year approve any estmate or revision of 2 HA's
operarng budget in an amount which, wgether with the amount of all operating subsidies then
conrracted for by HUD, would excesed the amount. as determined by HUD of contracing
authorization for operadng subsidies under the AcL HUD shall not be obiigated to make any
payments on account of operating subsidies In an amount in excess of the amount specifically

approved by HUD.

(D) -The HA shall not incur any operaing expendinres excEpr pursuant o an approved operaing
budger If unbudgeted expenditures are incurred in emergencies 1o eliminaw serious hazards to
life, heaith and safery, the operating budget shall be amended accordingly.

Section 12 - Civil Rights Requirements.

(A) Toe HA shall comply with all saunory, regulamory, and execugve order requirements
permining o civil rights, equal opporwity, and nondiscriminarion, as those requirements DOw
exisi. or as tey may be enacted. promulgated, or amended from ome w ume. These
requirements includs, but shall not be limited 10, compliance with at least the following
antnonides: Tide VI of the Civil Righns Act of 1964 (42 U.S.C. 2000d; 24 CFR part 1); the Fair

of the Rehabilizaton Ac of

¥ - Fa— x S Ne e &MV
Housing At (42 U.8.C. 3601-3615,; 24 {rR pant 100); sccuon o DI WS
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1573 (29 U.S.C. 794; 24 CFR pan 8): (the Age Discrimination Act of 1975 (42 U.S.C. 6101-
6107: 24 CFR part 146); the Americans with Disabilides Act (Pub. L. 101-336. approved luiy
26, 1990); 28 CFR part 35); Execudve Order 11063 on Egual Oppornmiry in Housing (24 CFR
part 107); Executdve Order 11246 on Equal Employmenr Oppormmiry, as amended by Exscutive
Order 11575 (41 CFR pan 60): and Executive Order 12892 on Affirmargvely Furthering Fair

Housing. An Indian Housmo Authority established pursuanr to mibal law shall comply with
anvhczhlc civil rights requirements, as set forth I Title 24 of the Cod: of Federal Reguladons.

(B) In connecton with the development or operarion of any project. the HA shall not
discriminars agains any empioyes= or applicant for employment because of race, color. religion,
sex. disability, age, or natdonal origin. The HA shall wke affirmadve acton 1o ensure thar
applicants are employz=d. and thar employess are treared during employment. without regard to .
racs, color, religion, sex, disabiiiry, age, or nadonal origin. Such action shall include, but not
be limizzd . the following: employment. upgrading, demotdon, or mansier; recruitment or
recruftment adverising; layoff or wrmimaton; rates of pay or other forms of compensaton; and
selection for waining, including apprendcsship. The HA shall insert the foregoing provision
(modified only 10 show the particular contracual reladonship) in all its contracts in connecton

with. the development or operaton of any project. except contracts for standard commercial
supplies or raw materials and conmacts referrsd w in subsection (C) of this secuon. and shall
require all conractors w insert a similar provision in all subcontracts, exc=pt subcontracts for

standard commercial supplies or raw marerials. The HA shall post at the projects, . in
conspicuous piacss available © employess and applicants for empioyment, notces © be prmndcd
by HUD seming forth the provisions of this nondxscnmmaxory clauss.

(C) The HA shall incorporare the lanzua,e rccmircd by Executive Ordet 11246, codified at

41 CFR §60-1.4(b) (or any successor provision). into any contract for consguction work. or any
modification thereof, which is paid for in whole or in part with funds obmined under this ACC.

In addition. the HA agress thar it will be bound by the equal employment opportunity provisions
set forth at 41 CFR §60-1.4(b) (or any successor provision) with respect 1o its own empioyment
practices when it uses its own swiT (force account) w carry out Federally assisted consaucton

work: -
Section 13 - Insurance Reguirements.

(A) Except as otherwise provided by HUD, the HA shall procure adsquate insurancs 10 prote<t
the HA from financial loss resulting from various hazards if the HA determines that exposure
to cerizin hazards exists. The types of insurancs required, or that should be purchased, and
Other requirsments with respect 1 insurance coverage are listed in Part B, Amachment VII, of

this ACC.

(B) Tn= HA shall. o the exient thar insurance procesds permit, promptly resmors, reconsTruct,

and/or repair any damaged or destroyed property of a project, £xcept with the wrinen approval
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of HUD 1o the conuary.

Section 14 - Empiloyer Requirements.

(A) The HA shall comply with ail mribal. Smie and Federal laws applicable o employes benefir
plans and other conditions of employment. : .

(B) No funds of any project may be used w pay any compensaton for the services of members
‘of the HA Board of Commissioners. - , '

/

Section 15 - Books of Account, Records, and Government Access.

(A) The HA mus: mainain complete and accuraze books of account for the projects of the HA
in such a manner s o permit the preparation of s@rements and reports in accordance with HUD
requirements, and 1 permit tmely and effecdve audit. '

(B) The HA must furnish HUD such financial and project reports, records, smrements, and
documents at such Gmes, in such form. and accompanied by such reportng data as required by
HUD. : o |

(C) The United Smr=s Government, inciuding HUD and the Comprroller General, and its duly

authorized representarives, shall have full and fres access.to all HA offices and facilizies, and w0
all books, documents, and records of the HA relevant o the adminisoation of the projects under

this ACC, inciuding the right © andit and makz copies.
Section 16 - Termination of a Project Under Management.

If any project under management under this ACC is werminared, all project reserves shall become
part of another project administered by the HA in accordance with the terms of this ACC. If no
other project(s) under management exists. (e Temaining Projest reserves shall be disoibuted as

directed by HUD.
Section 17.- Notices, Defaults, Remedies.

(A) Any potice required or permined o be given under this ACC shall be in writing, signed by
a duly authorized official, and addressed, if 10 the HA, © the principal offics of the HA, and if
to HUD. 10 the HUD offic= with jurisdiction over the HA, unless otherwise directed by

regulation or other requirement of HUD.
(B) - Upon the occurrence of a subsmntial defanlt by the HA, as dewermined by HUD in

accordance with this ACC, HUD shall be entitled w any or all of the remedies set forth in
paragrapirs (E), (F). and (H) below. A subsannal defanic is a serious and mararial violation of
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any one OF MOrs of the covenants conwmined in this ACC. Events of subsmncal dsfzuit shall
inciude. but shall not be limitad to. any of the following oczurreacss: (1) faiiurs 1w mainmia angd
Operare the projecy's) under this ACC in a-decent, safe. and sanimry manner; (2) the disposition
or encumprancs of any project or pordon thereof without HUD approval: (3) failurs of the Ha
to comply with any civil rights requirements applicable o the HA and the proiecy(s); (4)
abandonment of any project by the HA, or if the powers of the HA w operars the projeci(s) in
actordance with the provisions of this ACC are curiled or limited 1o ap exient that will prevent
the accomplishment of the objecdves of this ACC: (5) failure w0 carry out modernization or
development in a dmely, efficien: and effective manner; and (6) terminarion of =x exemption
. (either real or personal propcrry) on behalf of a project coversd und:r this ACC.

~ (C) Delivery of 2 nodes of substantal defanit shall be reguired before the exercise of any

remedy permined under this ACC. Such.nodce shall: (1) idendfy the spécific covenanis,
sEmes, execudve ordsrs, or regularions alieged t have been violared; (2) identify the specific
events, actions, faiiure w act. or conditions thar constitues the alleged substantal defauir: and (3)
provide a specific imeirame for the HA w cure the substmntial d=fault, =king inw considerarion
the namre of the defanlt : .

(D) Excepr in cases involving clear and apparent frand. serious criminal behavior. or emergency
conditions thar pose an imminent threat to life, health, or safery, the HA shall have the right
appeal any such notdcs recsived. from the HUD office with jurisdicdon over the HA. Such
informal appeals shall be in writing and shall be subminsd within ten {10} working days from
the dar= of the HA's receipt of such notce. Appeals of the acdon of a HUD Office shall be
mads 0 the Assisiant Secretary for Public and Indian Housing, or such other official as shall be

a successor meremo.

(E) Upon the occurrence of a subsandal default, or the sxpiranon of any applicable cure period

provided by HUD, th= HA shall: (1) convey @ HUD ritle o the project(s) as demanded by HUD

if, in the der=rminarion of HUD (which determinartion shall be final and conclusive). such

conveyance of title is necessary w achieve the purposes of the Act: or (2) deliver possession and
"conmrol of the projeci(s) w HUD.

(F) Nothing conined in this ACC shall prohlbu or limit HUD from the exercise of any other
right or remedy existing under applicable law, or avaiiable ar equity. HUD's exercisc or non-
exercise of any right or remedy under this ACC shall not be consmued as a waiver of HUD's

_right 1o exercise thar or any other right or remedy at any ume.

(G) If HUD shall acquire ttie w. or possession of the projeci(s), HUD shail reconvey or
redeliver possession of the projeci(s) 1o the HA, or to any successor recognized by HUD:
-~(17 upon 2 determination by HUD that the subsmndal dsfault has been cured and that the
projec(s) will ther=after be operated in accordancs with the terms of this ACC; or (2) after the
termirnanion of HUD's obligadon 0 maks annual contributions availabie, uniess there

Wad Wi
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are any obligadons or Lovenants of the HA 1o HUD that are then in defzui:.

() HUD may ar arry dme by notcs 0 the HA declare this ACC terminated with respect 1 any
project thar ar such dme has not been permanentdy financed ift (1) the HA has made any
fraudnienr or willful misrepresenmarion of any marerial fact in any document or dam submited
mHUDa.satnsisforﬁ:isACCorasanindum:mtoH'UDm:ni:rinmthisACC; or(2) a
substantal d~Zult exists in comnection with any of the projects; provided. that mo such
termination shall affect any obligation of HUD to make annual conmibutions pursuant o section
12 of Anachment V1, Pan B, of this ACC. - ' .

Section 18 - Rights and Obligations of HUD While in Possession of Project(s). .

(A) During any period in which HUD holds titie to or possession of tie projects afier a
substantial default by the HA, HUD shall develop and/or operar= such projeci(s) as nearly as
practdcable in accordance with the provisions of this ACC. . _

(B) During any such period, HUD may, in the name and on behaif of the HA., or in its own
name and on its own behalf (as HUD shall solely determine). exercise any and all rigits of the
HA under this ACC, and perform any and all obligarions of the HA under this ACC. Nothing
- herein shall be desmed 10 make the action(s) or omission(s) of the HA anribumbie w0 HUD.

Section 19 - Conflict of Interest.

(AX1) In addition to any other appiicable conflict of interest requirements, peither the HA nor
any of its conmactors or their subcontractors may emter inw any conmact, subconmact, or
arrangement in connection with 2 project undsr this ACC in which any of the following classes
of people has an interest, direct or indirect, during his or her tenure or for on= year thereafrer:

(1) Any present or former member or officer of the governing body
of the HA, or any member of the officer's immediate famiiy. Thers shall
be excepted from this prohibition any present or former t=nant commissioner

" "who does nor serve on the governing body of a resident corporatdon, and who
.otherwise does not occupy a policymaking position with the resident corporation,
the HA or a business enrity.

(i) Any employes of the HA who formulares policy or who influences
decisions with respect 1o the projeci(s), or any member of the smployes's
immediar= family, or the employes's parmer.

(1ii) Any public official, member of the jocal governing body, or Stats

or local legislator, or any member of such individuals' immediate family, who
exercises functions or responsibilides with respect o the projeci(s) or the HA.
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(2) Any member of these classes of persons must disclose the member’s ime=rest or
. prospecdve interest w the HA and HUD.

(3) The requiremenms of this sobsection (A)(1) may be waived by HUD for good cause, if
pcrmiuadundchmt:zndlocal law. No person for whom 2 waiver is requested may exercise

responsipiiites or functons with respect 1o the conmacl which the waiver pertains.

(4) The provisions of this cubseetion (A) shall pot apply w the General Depository
Agreement entered inmo with an imsdmdon regulazed by a Federal agency, or'@ udlity service
for which the razes are fixed or conmolied by a Swmie or local agency.

(5) Nothing in this section shall prohibit 2 twnant of the HA from serving on the governing
body of the HA. L
(B)Y(1) The HA may pot hire an employes in connection with a project under this ACC if the
prospective employes is an imrnediate family member of any person belonging to0 one of the
following classes: :

(i) Any present or former member or officer of the governing body of the HA.
There shall be excepred from this prohibiton any former tenant commissioner
who does not serve on the governing body of 2 resident corporagon, and who
otherwise does not occupy 2 policymaking position with the HA.

(i} Any empioyes of the HA who forﬁlulaxzs policy or ﬁvho influences

decisions with respect w the projeci(s).

(iii)y Anmy public official, member of the local governing body, or Sz or local
legisiator, who exercises funcdons or responsibilities with respest © the project(s)
or the HA.~ ' ,

(3) The prohibition referred w in subsection (B)(1) shall remain in effect throughout the
class member's tenure and for one year thereafter. '

(3) The class member shall disclose 1 the HA and HUD the member's familial relationship

to the prospective employes. _ :
| (4) The requircments of this crbsaction (B) may be waived by the HA Board of
Commissioners for good cause, provided that such waiver is permiued by Sare and local law.

(C) The requirements of subsections (A) and (B) of this section do not apply 1 conuacs ent=red
ino by an Indian Housing Authoriry, jts contractors of subcontractors, although such conuacs
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- remain subject 10 other w.piicable conflict of interest TEguiremeL.s.

(D) For purposes of this secion, the t2rm "immediar= family member” means the SDOUSE,
mother, farher, brother, sistar, or child of a covered class member (whether related as a full
biood relarive, or as a “half” or *stzp” relarive, ¢.g., a balf-brother or st=pchild).

Section 20 - Interest of 2 Member or Delegate to Coneass.

No member of or delegate w the Congress of .the United szzcs.o‘f America or resident

commissioner shall be admined 1o any share or part of this ACC or to any benefits which may

arise from it. (As used in this se=don, the =rm “resident commissioner” -refers to an individual
appointed 1 overses a terTitory or possession of the United States of America, e.g., Guam.)
Section 21 - Rights of Third Parties.

Except as w bondholders, as sard in Part B (Atchment V) of this ACC, nothing in this ACC
shall be construed as creating any rigit of any third party 1o enforce any provision of the ACC
or to assert any claim against HUD or the HA. '

Section 22 - Performance of Conditions Precedent to the Validity
of this ACC. . S |

The HA certifies that all conditions precedent o the valid execution and defivery of this ACC

on its part have besn complied with, that all things necessary to constmte this ACC its valid,

binding, and legal agreement on the werms and conditions and for the purppses herein set forth
have bezn done and have occurred and that the execution and delivery of the ACC on its pan
have been and are in all respects duly authorized in accordance with law. HUD similarly
certifies with reference to its execurion and deiivery of this ACC.

Section 23 - Waiver or Amendment.

Anly right or remedy thart HUD may have under this ACC may be waived in writng by
HUD without the execudon of 2 new or supplemental agresment; or by mutal agreement of the -
parties w this ACC, this contract may be amended in wring: Provided, That none of the
provisions of this ACC 'may be modified or amended so as 0 impair in any way HUD’s
obligation w pay any annual conmributions that have besn pledged as security for any obligarons

of thes HA.
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In witness whereof, the HA and HUD have camsed this ACC to be exscuted and the HA has

czuscdiss:zlmbchcmmmafﬁxcdmd_ancswdaﬂasafthcdzmﬁm;bovc writen.

(SEAL)
ATTEST:

Housing & Community Development Corpurdtion of Hawai
Housing Anthority)

By /Mé«»

s . . . e
(E';écumve Director) Donald K.H. Lau

UNITED STATES OF AMERICA
Secrerary of Housing and Urban

]:c mm%%oca%» -

Acting Director, Office of Public Housing
(Official Title)
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state of Hawail ) .
) . 85

city & County of Honolulu)

on this __10th day of November , 1998, before me personally °
appeared Donald K.W. Lau, who is personally known to me to be the
signer of the above instrument, and he acknowledged that he

.signed it.

. ] L
Elaine Madrid b
Notary Public, State of Haewaii

My Commission Expires: 9=-29-2001
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Applicability of Additional Requirements
Pursuant to Part B of this ACC

The HA shall comply with all additional requirements set forth in any applicable
attachments contained in this Part B 1o the ACC. The HA is responsible for determining
whether the following atachment(s) apply t0-the HA's project(s), and for determining the
extent 10 which they apply to a HA's projects. The HA shall not be relieved of its obligation
to comply with these requirements becanse of its failure to make an appropriate determination
of applicabiliry.

(A) Attachment I: Debt Forgiveness Requircments Applicable 1o Low Income Public and
Indian Housing Projects. (Applicable to all projects, except those financed by the HA's
issuance of tax-exempt bonds or by the sale of notes to the Federal Financing Bank.)

(B) Aftachment II: Special Requirements for Section 23 and Section 10(c) projects.
(Applicable 10 all projects developed pursuant to sections 23 .or 1Xc) of the Act.)

(C) Attachment III: Special Requirements for Turnkey 1l Homeownership Opportunities
Projects. (Applicable to all projects operating pursuant to the Turnkey II1 Homeownership

Opportunities program. )

(D) Attachment IV: Special Requirements for Mumal Help Homeownership Projects.
(Applicable 10 all projects operating pursuant to the Murual Help Homeownership program.)

(F) Attachment V: Special Interim Requirements for Development Projects. (Applicable,
ing developed, or proposed to be developed, by a public

on an interim basis, o all projects be
_housing authority under the Act.)

(F) Attachment VI: Special Requirements Applicable to Projects Financed Through the
Issuance of Tax-Exempt Bonds or Notes Sold to the Federal Financing Bank. (Applicable to
all projects financed through the issuance of ax-exempt bonds or through notes sold to the

Federal Financing Bank.)
-(G) Attachment VII: Insurance Requirements. (Applicable w ail projects.)
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ATTACHMENT I

Debt Forgiveness Requirements Applicable to
Low Income Public and Indian Housing Projects

“Section ' ' Page
Section 1  Limitations on Forgiveness of Debt. -1
Section 2 Maximum Amount That May Be Forgiven. I-1

Section 1 - Limitations on Forgiveness of Debt.

(A) Section 4(a) of the Act authorizes HUD to make loans to HAs to help finance the
development or modemnization of low income housing projects by such agencies. Section 5(a)
of the Act authorizes HUD to make annual contributions to HAs, which may in no case exceed
the annual debt service payable by such HAs 10 finance the development or modemization cost

of the project involved.

(B) Sectdon 3004 of the Housing and Community Development Reconciliation Amendments of
1985 added section 4(c) w the Act to provide that each loan made by HUD under section 4(a)
that has any principal amount outstanding or any interest amount outstanding or accrued that is
repayable from debt service annual contributions shall be forgiven and any promise to repay
principal and interest in a loan contract shall be cancelled, Section 4(c) further provides that
such cancellation of a promise to repay principal and interest shall not affect any other terms and
conditions of the ACC, which shall remain in effect as if the cancellation had not occurred.

(C) The forgiveness provided under section 4(¢) is limited to loans held by HUD, repayment
of which was to be made using annual contributions and does not extend to indebtédness of HAs
to holders of bonds or notes sold o the Federal Financing Bank or otherwise, or under

indebtedness to HUD not to be paid from annual contributions.
Section 2 - Maximum Amount That May Be Forgiven.

. The outstanding principal balance and interest due on loans held by HUD made under

section 4 of the Act for the development or modernization of such project, shall be forgiven, not
to exceed 2 maximum principal amount equal to the Acwal Development Cost (or Actual
Modernization Cost) for such project, and interest thereon. Excess financing, with interest

thereon until paid, shall not be forgiven.
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ATTACHMENT 11

Special Requirements for Section 23 and Section 10(c) Projects

Section Page

Se_cﬁon 1 General Requirements Applicable to | 1I-1
Section 23 and Section 10(c) Projects.

Section 2 Special requirements Applicable Only to Section 23 Projects I1-2

Section 1 - General Requirements Applicable to Section 23 and Section 10(c)
Projects,
(A} Subject 1o reduction as herein provided, HUD shall Py Basic Annual Contributions o

the HA with respect to each dwelling unit in a Section 23 or Section 10(c) project in the
amount allocable to dwelling units of its size for each fiscal year in which the dwelling unit is

under lease to the HA.

(B) Provided that the 1ota] estimated number of dwelling units of all sizes is not excecded,
the HA may Jease any combination of the various sizes of dwelling units but shall not Jease

(C) Following the end of each fiscal year, the HA shall promptly pay to HUD (uniess HUD
approves an alternative disposition), the amount of Basic Annual Contributions paid to the
HA for such fiscal year with respect to any dwelling unit (1) which the HA did not place
under lease; or (2) which may be atributable to: (i) a period prior to the effective date of the
lease covering the dwelling unit, or (ji) subsequent o the date of termination of the lease

(D) The HA shail proceed expeditiously with the leasing of the maximum number of units
authorized for use and occupancy by eligible families. If the HA does not proceed
expeditiously with the leasing of dwelling units in the project, HUD may, by notice to the
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HA., reduce its obligation to pay annual contributions with respect only to the number and
sizes of dwelling units undr:r lcasc to the HA at the date of the HA's receipt of such notice.

(E) The HA shall promptly commence and conduct a continuing survey and listing of
available dwelling units that will provide decent, safe, and sanitary dwelling accommodations
and related facilities and thar are, or may be made, suitable for use as low-rent housing. The
HA shall inspect each dwelling unit and shall maintain a current list of approved dwelling
units for the project consistent with the need and demand of eligible families for such units.
(F) The initial term of any lease shall be for not less than twelve months nor more than one

hundred and twenty (120) months. Each lease may contain a provision for renewal,
provided that no such-renewal shail result in a total term exceeding one hundred and eighty’

(180) months for an existing structure or two hundred and forty (240) months for a new
structure. )

(G) The HA shall not lease more than one dwelling unit in 2 soructure containing ten or less
dwelling units or more than 10% of the dwelling units (coumting any fraction as one dwelling
unit) in a larger structure except to the extent that the HA determines that such limit should

not be applied.

(H) The books of account and records of the HA shall be maintained in such manner as will
at all imes show the operating receipts, operating expenditres, and reserves for the project
separate and distinct from all other projects under this ACC. All annual contributions
received by the HA in connection with the project shall constitute operating receipts of the

project.

(I) The HA hereby plcdgcs the Basic Annuat Contributions payable with respect to a Section
23 or Section 10(c) project to the payment of its obhgauons incurred under this ACC in

connection with such project(s).

(J). Upon the occurrence of a substantial default with respect 10 the project, the HA shall, if
HUD so requires, assign to HUD all of its rights and interests in and w the project, or such
part thereof as HUD may specify. HUD shall continue to pay the Basic Annual
Contributions with respect to the dwelling units and for the wrms of the leases so assigned to
HUD, and 10 otherwise operate such units in accordance with the terms of this ACC until
reassigned 1o the HA. After HUD is satisfied that all defaults with respect to the project have
been cured and that the project will thereafier be operated in accordance with the terms of
this ACC, HUD shall reassign 10 the HA all of HUD's rights and interests in and to the
project, as such rights and interests exist at the time of such reassignment.

~ Section 2 - Special Requirements Applicable Only to Section 23 Projects.

(A) A HA with a Section 23 tax-exempt bond-financed project must also comply with the
additional requirements set forth in Atachment V1 to this ACC.
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ATTACHMENT OI

Special Requirements for Turnkey I
Homeownership Opportunities Projects

Section . . Page .

Section I Homebuyers’ Ownership Oppormmzy Agreement. -1

Section 2  Books of Account. -1
“Section 3 Application of Purchase Payments. . -1

Section 1 - Homebuyers' Ownership Opportunity Agreement,

(A) The HA agrees to operate its Turnkey I project(s) in accordance with the regulations and
guidelines for the Tumkey 1II Homeownership Opportunities Program for Low-Income Families,
~ as prescribed by HUD. The HA shall enter into a Homebuyers' Ownership Opportunity
Agreement (HOOA), in the form prescribed by HUD, with the occupant of each dwelling in the
project. The HOOA shall provide for the ultimate ownership of the dwelling by the occupant
who has performed all the obligations and conditions required by the HOOA.

(B) Failure of the HA w0 enter into such HOOA at the time and in the form prescribed by HUD,
failure to perform any obligation imposed under such agreement, or failure to meet any other
obligation under this ACC shall constimte a substantial default under the ACC.

_Section 2 - Books of Account.

The books of account and records of the HA shall be maintained in accordance with the HOOA
as well as other provxsmns of this ACC and in such manner as will at all times show the
operating receipts, operating expenditures, reserves, and other required accounts for the project
separate and distinct from all other projects under this ACC.

Section 3 - Application of Purchase Payments.

All funds held or received by the HA that are applied to payment of the purchase pnce of a2 home
by a Homebuyer shall be used or disposed of by the HA as authorized by HUD in applicable

stames, executive orders, rcgulanons, or contractual documents governing the use of proceeds
of sale.
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ATTACHMENT IV
Special Requirements for Murual Help Homeownership Projects

Section ' Page
Section 1 Annual Contributions Contract, Iv-1
Section 2 MHO Agreement. .. ' Iv-1
Section 3  Books of Account. Y v.2
Section 4  Application of Purchase Payments. v-2

Section 1 - Aunual Contributions Contract,

Section 2 - MHO Agreement.

(A) TheMHngrampmvidcslowimomeﬁmiﬁeswithqupomnitym become homeowners
in return for the familics’ agreement to make a minimum contribution toward the development
cost of a project, t maintain the home, and to perform all duties of a homebuyer under a MHO

Agreement.

by HUD, with cach eligible family. The IHA shalf ensure the homebuyer's compliance with all
applicable provisions of the MHO Agreement, and shall be responsible for ensuring that the
Mutual Help unit is maintined in a decent, safe and sanitary condition, notwithstanding the
bomebuyér's failure to meet his or her obligation for maintenance under the MHO Agreement,

(C) The IHA shall ensure that each home in 2 MH project is used, unless otherwise approved
by HUD., solely in accordance with a MHO Agreement executed with an eligible homebuyer.

- () The IHA's failure 1 enter into a MHO Agreement with an eligible family for an available
home in a2 Mutal Help project at the times required by HUD, constitutes a substantial default

under this ACC.
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Section 3 - Books of Account.

The THA shall maintain books of account and records in accordance with the requirements of the
MHO Agreement and any HUD requirements. The books of account and records shall be
maintained ip ~»ch manner as will at all times show the operating receipts, operating expenses,
reserves, and other required accounts for the project separate and distinct from all other projects
under this ACC.

Section 4 - Application of Purchase Paymeuts.
All funds held or rec_civ;,d by the IHA from a homebuyer for the purchase of a MH unit shall

- be used or disposed of by the [HA as authorized by HUD in applicable stamites, executive orders,
regulations, or contractual documents governing the use of proceeds of sale. '
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ATTACHMENT V

Special Interim Requirements for Development Projects

Section . ' Page
Section 1  Acquisition of Project Sites. V-1
Section 2 Architectural and Engineering Services. ' V-2
Secion 3  Main Construction Contract and Other Contracts, V-3
Section 4 Taking of Bids. V-3
Section 5 Liquidated Damages. V4
Section 6  Subcontracts and Assignments. V4
Secton 7  Prevailing Salaries or Wages During Development, V-4
Section 8 Copeland Act; Contract Work Hours Standards Act. V-5
Section 9 Wage Claims and Adjustments. V-6
Section 10 Payrolls and Related Reports. V-6
Section 11 Other Labor Provisions. V-7
Section 12 Retention of Contract Rights and Change Orders. V-7
V-§

Section 13 Payment to Contractors.
Section 14 Acceptance of Contract Work and Completion of Contracts. . V-8

Section 15 Development Cost. V-9
Sectior 16 Development Cost Budgets. V-9
Section 17 Actwal Development Cost. V-10

In addition to the requirements codified at 24 CFR part 941, this attachment lists interim
requirements applicable to projects being developed, or proposed to be developed, by a public
housing agency. The provisions of this atachment shail expire upon HUD's issuance, for effect,
of an interim or final regulation to replace the rule promuligated at 45 FR 60838 (September 12,
1980; 24 CFR part 941, and all subsequent amendments to that rule). This attachment does not

apply to Indian housing development, which is governed by regulations codified at Title 24 of
the Code of Federal Regulations.

. Section 1 - Acquisition of Project Sites.

(A) The HA, unless HUD otherwise approves, shall provide by contract for necessary services
of experts in their respective fields for land surve , title informarion, and legal services for land
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acquisition, appraisals and option negotations, in accordance with HUD requirements. Approval
of such contracts by HUD shall be required if the fees provided therein exceed the maximum
amounts then prescribed by HUD. Such contracts shall not be entered into with respect to any
project site prior t tentative approval by HUD of such site. The HA shall not undertake to
acquire real property unless HUD has approved the acquisition thereof for a project.

(B) The HA, uniess HUD otherwise approves, shall obtain a formal appraisal(s), as required
by HUD, on each parcel and obtin HUD approval before taking an option, instimting
condernnation proceedings, or acquiring title thereto, and shall conduct all negotiations for the
acquisition of real property in accordance with regulations and requirements prescribed by the -
United States Government. In no case shall persons who have made such appraisals be employed
t0 negotiate options. ' h ,

(C) The HA shall not accept any option for, institute, accept awards under (except as required
by applicable law), or appeal any condemnation proceedings for, or otherwise acquire any
portion of the site for any project until it has submitted such dam with respect thereto as HUD
may require, and has obtained the approval of HUD of such action.” The HA shall appeal any

condemnation award if requested to do so by HUD.,

(D) The HA shall acquire good and valid title to the site of each project free and clear of any
mortgage, lease, lien, or encumbrance of any nawmre whatsoever, other than such leases, use
restrictions, zoning ordinances, building restrictions, easements, or rights-of-way as will not,
in the determination of the HA approved by HUD, adversely affect the value or usefulness of
such site for the project.

(E) Upon the vesting of title to the site of each project in the HA and the due recording of deeds
or other documents required o be recorded in order to protect such title, the HA shall fornish
to HUD a final report on completed land acquisition, together with two copies of: (1) title
insurance policies; or (2) title certificates; or (3) attorneys' opinions, showing that the HA has
good and valid title, as described in subsection (D) hereof, to the entire site of such project, and
that such deeds or other documents have been duly recorded or filed for record wherever
necessary 1o protect such tide,

Section 2 -Afchitectum]andEngineéringServim.
The HA shall furnish HUD, at such time(s) as HUD may require, and in any event prior to the
release of any docurnent for the taking of bids, evidence satisfactory 1o HUD, showing that the

plans, drawings, specifications, and related documents are in accordance with the provisions of
this ACC and with all applicable laws, ordinances, and regulations, except to the extent that valid
waivers have beca obtained from the appropriate authorities. The HA shall obain all necessary
permiits or approvals of State and local housing, planning, zoning, building, and other boards,
bodies. or officers having jurisdiction. and shall furnish to HUD a certificate listing such
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approvals before any Main Construction Contract js let.

(B) Unless otherwiss required by applicable State laws, the Main Construction Work for each
project shall be performed under one contract, except that HUD, upon submission of evidence
satisfactory 1o it that such action is in the best interest of the development of the project, may

approve: (1) Separate contracts for foundations or for any or all elements of Site improvements,

(C) Demolition, lawns and Plandng, and the furnishing of movable equipment may be
performed under separate ‘contracts or may be included in the same contract(s) as the Main

Construction Work.

(D) All Main Construction Work and demolition, lawns and planting, and the furnishing of
movable equipment shal] be performed under lump-sum contracts, and no part of such work

shall, unless approved in advance by HUD, be performed by force account.

Section 4 - Taking of Bids.

(B} Each bidder for any of the Construction or Equipment Contracts {except demolition
' contracts) shall, unjess HUD otherwise approves, be required o furnish a bid bond or equivalent
guarantee in accordance with requirements set forth in Title 24 of the Code of Federal
Regulations. Bidders for demolition contracts shall, unless HUD otherwise approves, be required
1o furnish a bid bond or equivalent guarantee in an amount ot Jess than ten percent of the cost
of labor, materials, hauling, and all other incidental expenses, as estimated by the HA, necessary

Form HUD-53012B
Auachment V - page 3 of 11 (7/95)



,
g

to perform the work under the demolition contract; without regard to the value of salvage.
Section 5 - Liquidated Damages.

Each Construction or Equipment Contract shall include provisions, in form and substance
sadsfactory to HUD, for liquidated damages in the event of delay in the performance of such
Construction or Equipment Contract, unless HUD approves the omission of such provisions.

Section 6 - Subcontracts and Assignments,

(A) The HA shall epsure that no subcontractor proposed to carry out work under this ACC is
subject to debarment, suspension, or is otherwise ineligible to participate in a Federal assistance
program, pursuant to Title 24 of the Code of Federal Regulations.

(B) Each Construction or Equipment Contract shall provide that: (1) the contractor shall make
no assignment thereof (other than an assignment of the monies due orto become due thereunder
to a bank or financial instimution) without the prior approval of the HA, which approval may be
given only with respect 10 2 responsible assignee who shall furnish performance and payment

bonds in accordance with Title 24 of the Code of Federal Regulations: and (2) such Construction
~ or Equipment Contradt may be assigned by the HA to any corporation, agency, or
instrumentality authorized to accept such assignment.

Section 7 - Prevailing Salaries or Wages During Development.

(A) Each contract entered into by the HA in connection with the development of any project
under which any architects, technical engineers, or technicians are employed shall provide that
the HA will not make any payment under such contract unless and until the HA has received a
signed statement from the contractor that such contractor and each of his or her subcontractors
has made payment 10 each class of .employees in compliance with the applicable prevailing
wages, as sct forth in Title 24 of the Code of Federal Regulations. The HA shall not make any
such payment unless and until it has received such signed statement. '

(B) Each contract referred to in subsection (A) entered into by the HA shall require that if the
contractor or any of his or her subcontractors finds it necessary or desirable to exceed the
prevailing salary or wage rates specified in his or her contract, any expense incurred by the
contractor or subcontractors because of the payment of salaries or wages in excess of such
amounts shall rot be cause for any increase in the amount payable under the contract. The HA
shall not consider or allow any claim for additional compensation made by the contractor or

subcontractors because of such payments.
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Section 8 - Copeland Act; Contract Work Hours Standards Aa._

(A) The HA shall incorporate in each contract entered into by it in connection with the
construction, prosecution, completion or repair of the projects the following:

" i i jons. The contractor shall comply with the Copeland
Regulations (29 CFR Part 3, or any successor provision) of the Secretary of Labor which
are herein incorporated by reference, ” ‘ :

(B) The HA shall inéorporaxe in each coﬁtract entered into by it that may require the
cmployment of laborers or mechanics the following:

"Contract Work Hours Standards Act - Overtime Compensation.

- As used in these paragraphs, the terms "laborers” and "mechanics” include
warchmen and guards,

(1) Qvertime Requirements. No contractor or subcontractor contracting

for any part of the contract work that may require or involve the employment

~ of laborers or mechanics shalj require or permit any laborer or mechanic in any
workweek in which he or she is employed on such work o work in excess of
eight hours in any. calendar day or in excess of forty hours in such workweek
unless such laborer or mechanic recsives compensation at a rate not less than
one and one-half imes his or her basic rate of pay for all hours worked in
excess of eight hours in any calendar day or in excess of forty hours in such
workweek, as the case may be. '

(2) Yiolati iabjli i : ki . In the event

" of any violation of the clause set forth in subsection (B)(1), the contractor and
any subcontractor responsible therefor shall be lizble to any affected employee
for his or her unpaid wages. In addition, such'contractor and subcontractor shall
be liable 1o the United Stares for liquidaied damages. Such liquidated damages
shall 'be computed with respect to each indjvidual laborer or mechanic employed
in violation of the clause set forth in subsection (B)(1), in the sum of $10 for
cach calendar day on which such employee was required or permitted to work in
excess of eight hours or in excess of the swndard forty hours without payment
of the overtime wages required by the clause set forth in subsection (BX1).

(3) Withholding for liquidated damages. The HA may withhold or cause to
be withheld, from any moneys payable on account of work performed by the
contractor or subcontractor, such sums as may administratively be determined
10 be necessary to satisfy any liabilities of such contractor or subcontractor for
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liquidated damages as provided in the clause set forth in subsection (B)(2).

(4) Subcontracts. The contractor shall insert in any subcontracts the clauses
set forth in subsections (B)(1), (2), and (3) of this paragraph and also a clause
requiring the subcontractors to include these clauses in any lower ter -

. Subcontracts that they may enter into, together with a clause requiring this
insertion in any further subcontracts that may in mrn be made.

Section 9 - Wage Claims and Adjustments,

Each contract entered into by the HA shali provide that in cases of underpayment of salaries or
wages t0 any architects, technical engineers, drafismen, technicians, Jaborers, or mechanics by
the contractor or any of his subcontractors, the HA may withhold from such contractor out of
payments due, an amount sufficient o' pay persons employed on the work covered by the
contract the difference between the salaries or wages required to be paid under the contract and
the salaries or. wages actually paid such employees for the total number of hours woiked, and
shall further provide that the amounts withheld may be disbursed by the HA for and on account
of the contractor or the subcontractor to the respective employees to whom they are due. The
HA shall in cases of such underpayment withhold such monies and any amounts of liquidated
damages due the United States in connection with violations of overdime compensation
requirements of the Contract Work Hours Standards Act: provided, That the HA shall not be
considered in default under this sentence if it has in good faith made payments to the contractor
in reliance upon a signed statement of the contractor that the salaries and wages required under
this contract have actually been paid. ‘ '

Section 10 - Payrolls and Related Reports.

(A) Each contract identified in subsection (A) of section 7 of this Auachment V shall also
require that payrolls and basic records relating thereto will be maintained during the course of
the work and preserved by the contractor and his or her subcontractors for a period of three
years ihereafter for all laborers and mechanics employed in the development of the project. Such
records shall conwin the pame and address of each such employee, his or her correct
classification, rates of pay (including rates of contributions or costs anticipated of the types
- described in section 1(b}(2) of the Davis-Bacon Act, or any successor provision), daily and
weekly number of hours worked, deductions made, and actual wages paid. Whenever the
Secretary of Labor has found under the Contract Work Hours and Safety Standards Act that the
wages of any laborer or mechanic include the amount of any costs reasonably anticipated in
providing benefits under a plan or program described in section 1(b)(2)(B) of the Davis-Bacon
Act (or any successor provision), the contractor shall maintain records that show that the
commitment o provide such benefits is enforceable, that the plan or program is financially
responsible, and that the plan or program has been communicated in writing to the laborers or
mechanics affected, and records that show the costs anticipated or the actal cost incurred in

Form HUD-53012B
Arnachment V - page 6 of 11 (7/95)



providing such benefits.

(B) The contractor shall be required to submit weekly w the HA such copies and summaries (on
forms prescribed by HUD and furnished by the HA) of all of his or her payrolls and those of
each of his or her subcontractors, as the HA or HUD may require. Each such payroll and -
summary shall be accompanied by a starement signed by the ermployer or his or her agent
indicaring that: (1) such payroll is correct and complete; (2) the wage rates contained therein are
not less than those determined by the Secretary of Labor; and (3) the classifications set forth for
each laborer or mechanic conform with the work performed. The contractor shall be required
to make his or her employment records available for inspection by authorized representatives of
the HA, HUD, and the Deparment of Labor and to permit such representatives to interview

employees during working hours on the job.
Section 11 - Other Labor Provisions.

~ (A) All disputes concerning the payment of prevailing wage rates or classifications arising under

this ACC or under any contract entered inw by the HA involving: (1) significant sums of money;
(2) large groups of employees; or (3) novel or unusual situations, shall be promptly reported to
_HUD for decision or, at the option of HUD, referral 1o the Secretary of Labor. The decision
of HUD or the Secretary of Labor, as the case may be, shall be final, Each contract entered into
by the HA shall embody the provisions of this paragraph.

(B) All questions arising under this ACC or under any contract relating to the application or
interpretation of the Copeland Act or the Contract Work Hours Standards Act shall be referred
w the Secretary of Labor for ruling or interpretation, and such ruling or interpretation shall be
final. Each contract entered into by the HA shall embody the provisions of this subsection.

Section 12 - Retention of Contract Rights and Change Orders.

(A) With respect 1o all contracts entered into by the HA in connection with the development of
any project, the HA: (1) except in an emergency endangering life or property, shall not, without
HUD approval, amend, modify, or consent to any change in any such contract or contractual
provision that is required by this ACC to be approved by HUD; (2) shall at all times retain,
preserve, and enforce all its rights under all such contracts; and (3) shall not, without the prior
* approval of HUD, waive, release, or compromise any right or claim that it may have under any

stuch contract.

" (B) Each Construction or Equipment Contract shall contain the following provision:

"Except in any emergency endangering life or property, no change shall be made by the
contractor uniess he or she has received a prior written order from HUD approved on its
face by HUD authorizing the change, and no claim for an adjustment of the contract price
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or time shall be valid unless so ordered.”
Section 13 - Payment to Contractors.

(A) Each Construction or Equipment contract may provide for partial payments by the HA 1o
the contractor. In such event, the Construction or Equipment Contract shall provide that the
contractor shall supply to the HA, in a form satisfactory w HUD, a detailed estimate showing
a complete breakdown of the contract price. Partial payment shall be made in accordance with
periodic estimates based upon said detailed breakdown and with appropriate supporting data.
The periodic estimates shall cover work performed (including materials delivered 1o and properly
stored on the site with the approval of the HA) during the preceding period, and shall be duly
certified and approved by persons designated by the HA. In making periodic partial payments,
the HA shall retain at least 10 percent of the amount of each periodic estimate until final
completion and acceptance of all work covered by the particular contract: Provided, That after
one-half of the work has been completed, and if the work is progressing satisfactorily and .-
continues to so progress, the HA may make the remaining partial payments in full for the wor]
subsequently completed. ‘

(B) Each Construction or Equipment Contract shall provide that final payment to the contractor
by the HA of amounts retained under subsection (A) shall not be made until: (1) the contractor
has furnished a release, in a form approved by HUD, of all claims against the HA arising under
and by virme of such Construction or Equipment Contract, or other than such claims, if any (the
basis, scope, and amount of each of which are clearly defined and stated) as may be specifically
excepted by the contractor from the operation of such release; and (2) the coatractor has
furnished evidence satisfactory to the HA thar the contractor has paid, and that his or her
subcontractors have paid, all sums due o laborers, mechanics, and materialmen.

- Section 14 - Acceptance of Contract Work and Completion of Contracts.

(A) Each Construction or Equipment Contract shall require that the work covered thei‘eby shall
be completed within the time specified therein and such extensions as may be granted by the HA.
The HA shail grant no such extension without approval thereof by HUD.

(B} With respect 10 each Construction or Equipment Contract, the HA may accept the work
thereunder in parts or in its entirety. Such acceptance may be acceptance of the work invoived
either as: (1) fully complete and satisfactory; or (2) completed but with an adjustment in price
for noncompliances; or (3) completed subject to the correction of specific minor items. No work
shall be so accepted by the HA unless such acceptance is approved by HUD, or HUD has waived
such approval: provided, That the HA may accept work required in the correction of specific
minor items without the approval of HUD.

(C) After acceptance of all work (including the correction of any specific minor items) under
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each Construction or Equipment Contract, the HA shall submit for approval by HUD 3
certificate of: (1) full completion; or (2) full completion but with an adjustment in price for
noncompliar-es, and shall inciude in such certificate a statement of the final amount due and

payable to the contractor.
Section 15 - Development Cost.

(A) "Date of Full Availability” with respect to each project shall mean the last day of ihe month
in which substantially all dwelling units in such project became available for occupancy.

(B) T"Initial Operating Deficit™ of any project as of the end of the Initial Operating Period
thereof shall mean the amount, if any, by which the Operating Expenditures thereof 10 such date
exceeded the Operating Receipts. '

Section 16 - Development Cost Budgets.

(A) Untl such time as a budget of Development Cost (herein called "Development Cost
Budget”) is approved by HUD for any project, the breakdown of the Maximum Development
Cost set forth in the applicable Development Program shall constitte the approved Development
Cost Budget for such project.

(B) At the time the HA requests HUD approval of the award of contracts for the Main
Construction Work of any project, it shall submit for HUD approval a Development Cost Budget
for such project that shail be based upon: (1) the amount of the proposed award(s); (2) costs and
obligations incurred to such date; (3) the estimated amount of costs and obligations not yet
incurred; and (4) an allowance for contingencies in such amount as HUD may approve.

(C) In the event that in the judgment of the HA it appears necessary with respect w any project
to incur Development Cost in excess of the total amount shown in the last previously approved
Development Cost Budget for such project, or that it appears necessary with respect o any of
the main classifications of Development Cost to incur costs in excess of the amount shown
therefor in the last previously approved Developmient Cost Budget for such project plus the share
of the allowance for contingencies allocated to such main classifications, or if for any other
reason the HA decms it advisable, it may prepare and submit 1o HUD for its approval a revised
Development Cost Budget for such project.

(D) Not carlier than six months nor later than twenty-four months after the Date of Full
. Availability of each project, the HA shall submit for HUD approval a final Development Cost

Budget for such project which shall be based upon: (1) costs and obligations incurred to such
date including a reasonable allowance for disputed, contingent, or unliquidated liabilities, and
for legal and other costs and expenses in connection with the settlement of such liabilities; and
(2) the estimated amount of costs and obligations not yet incurred for work, equipment, and
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services deemed necessary for the completion of such project. No other allowance for
contingencies shall be included in such final Development Cost Budget.

* (E) HUD shall prompty review each proposed Development Cost Budget and notify the HA of
its approval or disapproval thereof. If HUD disapproves any proposed Development Cost
Budget, the HA shall be so notified in writing and be furnished with a detailed explanation of
the reasons for such disapproval. Upon approval by HUD of any Development Cost Budger for
any project, such budget shall supersede all previously approved budgets for such project, and
the total of such budget shall thereafter and for all purposes of this ACC be the Maximum
Development Cost of such project, and shall for.all purposes of this ACC correspondingly revise

the aggregate Maximum Development Cost of all the projects. .

(F) The HA shall not with respect to any project incur costs in excess of the amounis shown in
the last previously approved Development Cost budget for such controlled accounts as may be

specified by HUD.
Section 17 - Actual Development Cest.

(A) The HA shall, as promptly as possible consistent with the maintenance of its rights against
its contractors, settle and pay all disputed, contingent, or unliquidated items of Development
Cost on all projects.

(B) ‘Whenever the HA shall be satisfied that all the development work on each project has been
properly completed, and that the entire Deve!opmcnt Cost oo such project (including all items
that may have theretofore been disputed, contingent, or uniiquidated) has been fully paid, the
HA shall submit to HUD for its approval a certificate setting forth the toml amount of the
Development Cost of such project (herein called the "Actual Development Cost™), stating that:
(1) all such development work has been completed; (2) the entire Development Cost or liabilities
therefor incurred by the HA have been fully paid; (3) there are no undischarged mechanics’,
laborers’, contractors', or material-men’s licns on such project on file in any public office where
the same should be ﬂled in order to be valid liens against such project; and (4) the time in which
such liens could be filed has expired. Upon approval by HUD, such certificate shall be known
as the "Acnal Developmeént Cost Certificate.” The determination of the arnount of the Actual
Development Cost contained in such Actwal Development Cost Certificate so approved by HUD
shall be final and conclusive for all purposes of this ACC, and upon the determination of Actual
Development Cost, a copy of the approved Acwal Development Cost Certificate shall be attached
to this ACC and shall be deemed to further amend the ACC to state the Acrual Developmem

Cost.

{(C) If the HA shall unduly delay in the submission of the Actual Development Cost Certificate
for any project, HUD may give notice to the HA that the amount of the Development Cost of
such project incurred to the date of such notice shall be considered to be the Acral Development
Form HUD-53012B
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Cost of such project, and such notice shall constimte the Actual Development Cost Certificage
for such project for all the purposes of this ACC, and shall be deemed o amend the ACC 1o state

the Actal Development Cost,
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ATTACHMENT VI

Special Requirements Applicable to Projects Financed Through the
Issuance of Tax-Exempt Bonds or Notes Sold

to the Federal Financing Bank

Section

Section 1
Section 2
Section 3
Secton 4
Section 5
Section 6
Section 7
Secdon 8
Section 9
Section 10
Section 11

Section 12
Section 13

Reconstruction and Restoration.

Advances by HUD; Mortgage.

Bond Resolutions and Fiscal Agent.

Delivery of Bonds. _

Annual Conibutions.

Debt Service Fund.

Advance Amortization Fund.

General Limitations on Annual Contributions.
Pledge of Annual Contributions.

Refunding of Bonds.

Faith of the United Seates Pledged to Payment of
Annual Contributions.

Continuance of Annual Contributions.

Rights and Obligations of HUD During Tenure
Under Section 18, Part A, of the ACC.

bonds and notes associated with a particular project are paid off.

St_:cﬁon 1 - Reconstruction and Restoration.

(A) If a project, or any portion of a project; is damaged or destroyed, the HA shail establish
promptly (by sertlement approved by the HA and HUD, or by litigation) and collect all valid
claims which may have arisen against insurers or others based upon any such damage or

__ destruction. In addition, the HA shall reconstruct, restore or repair the project, except as

otherwise provided in this section.

Attachment V1 - page 1 of 12
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_ This artachment lists special requirements applicable to projects financed by tax-cxempt bonds
or notes sold to the Federal Financing Bank. These requirements shall explre when all such



destruction of a project shall not be reconstructed, restored, or repaired. In such e HA
shall deposit into the Advance Amontization Fund the proceeds of any claims against insyrers or
others as a result of the damage or destruction, t the extent these proceeds are not used to

reconstruct, restore, or repair the project,
Section 2 - Advances by HUD; Mortgage,

(1} Each obligation (herein called a "Project Loan Note") evidencing an advance made for
the Development Cost of any project not permanently financed, together with interest on such
note, shall be due and Payable on demand. ) .

(2) Each obligation (herein called a "Permanent Not="), evidencing an advance made for
the development cost of any permanenty financed project, together with interest on the Note,
shall (subject to the HA's right 1 prepay some or all of this amount) be payable on the firs day
of the month following each Annual Contribution Date, Such amount is payable in annual
instaliments (applicable first ¢ interest and then 1o principal) equal to the portion of the Debt
Service Annual Contributiog allocable to the Note, in accordance with section 3(C) of this
Auachment. Each Permanent Note issued o refund or renew other Permanent Notes, in whole
or in part, shall be Payable in instaliments equal to the installments Payable upon the Notes so
- Tefunded or renewed. Each Permanent Note shall further provide that the holder of the Now
may declare the Note 10 be due and payable in fuj] a any time: (1) when there s any defanit in
the payment of any installment of principal or interest; or (2) when the HA is in substantial
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default; or (3) upon the rermination of this ACC.

(B) HUD shall not demand payment of, nor pledge, sell, or otherwise dispose of any Project
Loan Note unless: (1) the HA is in substantal defaulr; < {2) HUD has given notice of the
termination of this ACC in accordance with section 17(H), Part A, of this ACC.

(C) Each Project Loan Note or Permanent Not issued in connection with a project shall be
secured, to the extent authorized or permitted by law, by a mortgage, deed of trust, or other
equivalent lien upon thie project.

Section 3 - Bond Resolutions and Fiscal Agent.

(A) Before the delivery of the first sssue of bonds, the HA shall enter into, and thereafter
maintain, a fiscal agency agreement, in substantially the form prescribed by HUD. Immediately
upon executing the agreement, the HA shall furnish HUD with executed or conformed copies
of the agreement as may be required by HUD.

(B) The Fiscal Agent named in the Bond Resolutions in connection with the first issue of Bonds

shall also be named as Fiscal Agent in all subsequent Bond Resolutions, and shall administer the

Debt Service Fund and the Advance Amortization Fund. The HA shall require the Fiscal Agent

1o furnish HUD with such reports and other data relating 1o accounts under this ACC as may
. reasonably be required by HUD.

Section 4 - Delivery of Bonds.

(A) Delivery of (including payment for) each issue of Bonds shall be made at the time and place
established in the terms of the offering. '

_(B) At such time all amounts paid by purchasers of the bonds on account of accrued interest
shall be paid 1o the Fiscal Agent for deposit in the Debt Service Fund, and all amounts paid on
account of premiums shall be paid 1o the Fiscal Agent for deposit in the Advance Amortization
Fund or, with the approval of HUD, be used for the repurchase of bonds.

(C) At such time, and as a condition precedent to the delivery of such bonds, the HA shall
deposit or cause to be deposited with the Fiscal Agent in the Debt Service Fund from the bond
proceeds (or from any other monies of the HA, including monies ilable for such purposet
under section 5(C)(6) of this Atrachment) an amount equal to: (1) the interest on the issue of
. bonds becoming due and payable six months after the Bond Daie of such issue, less (2) any
portion thereof deposited in the Debt Service Fund on account of accrued interest, and less (3)
any amount which may then be on deposit in the Debt Service Fund for such purpose.
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such issue of Bonds becoming due and payable twelve months after the Bond Date of such issue,
less (2) any pordon thereof deposited in the Debt Service Fund on account of accrued interest.
" At a later date, the HA shall be reimbursed by the Fiscal Agent for such advance iy accordance

with section 6&(E) of this Attachment.

(E) At such time the HA shall pay or cause to be paid from the bond proceeds (or from other
monies of the HA) the principal of and interest on all outstanding Project Loan Notes, Permanent
Notes, and Project Notes 0 the extent that the principal of such Notes includes an amount for
any part of the Development Cost financed by such issue of Bonds. :

(F) Upon delivery of the first issue of Bonds to finance any part of the Development Cost of a
Project, such Project shall be considered to be "Permanently Financed."”

amount set forth in subsection (D) of this section to advance to the Fiscal Agent for deposit in
the Debt Service Fund, HUD shall advance on account of the loan herein provided an amount
equal 1o such deficiency, Such advance shall be made and deposited in the manner described in
subsection (D) of this section, but shall not be included in the amount of the Minimum
Development Cost of any project. The Fiscal Agent shall, on behalf of the HA, reimburse HUD-
for such advance at the time and in the manner provided for reimbursement of similar advances
to the HA, in accordance with section 6(E) of this Atachment, Such advance shall bear interest
at the Loan Interest Rate and the interest shal] be paid from Operating Receipts as an Operating
Expenditure. - :

Section 5 - Annual Contributions.

11, Part A, of the ACC. HUD (1) shall make Detx Service Annual Contibutions to the HA for
each permaneatly financed project; and (2) may, in its determination, make Debt Service Annual
Contributions w the HA for each project that is not permanently financed. The date upon which
each Debt Service Annual Contribution is payable (except the first Debt Service Annual
Contribution with respect 10 a project not permanently financed, which may be made available
. as of the Date of Full Availability of such project) shall be known as the "Annual Contribution
Date.” If the Annual Contribution Date is not specifically set forth in this ACC, it shall be
deemed to be the fificenth day of the fourth, fifth or sixth month of the fiscal year, as determined
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(B) The first Debt Service Annual Contribution with respect w each permanently financed
project shall be due and payable on the Annual Contribution Date which is sevenicen months and
fourteen days after the Bond Date of the first issue of bonds issued to finance any part of the
development cost of the project. For projects that are not permanently financed, the nrst Debt
Service Annual Contribution' may be made available as of the Date of Full Availability of the
project and shall be determined in accordance with subsection (C)(1)(d) of this section 5. If the
first Debt Service Annual Contribution for a project is made available as of the Date of Full
Availability of the project, the second Debt Service Annual Contribution with respect to the
project may be made on the Annual Contribution Date that occurs not less than twelve months.
subsequent to the Date of Full Availability. Subsequent annual contmributions shall be due and
payable on each Annual Contribution Date thereafter.

C) On each Annual Contribution Date, HUD shall pay (subject to reduction as provided in this
section 5) Debt Service Annual Contributions for each project for wh:ch any Debt Service
Annual Contributions are then payable.

(1) The amount of the Debt Servicc Annual Contribution shall be equal to the sum of the level
debt services of all unmatured issues of bonds, bearing 2 Bond Date not later than seventeen
months and fourteen days prior o such Annual Contribution Date, as specified in the applicable
Bond Resolution, plus an amount or amounts allocable to Permanent (or Project Loan Notes, as
follows:

(a) For each project that is permanently financed by an issue of bonds equal to the
minimum development cost first established for the project, an amount, as determined by
HUD, which if applied annually at the interest rate (adjusted 10 the nearest one-cighth of
one percent) charged the HA during the next preceding fiscal year in respect to the
unamortized portion of the minimum development cost of the project which exceeded as of
the last day of such fiscal year the principal amount of such issue of bonds would fully
‘amortize such portion not later than the first day of the month following the last Annual
Contribution Date for such project; and

(b) For cach project that is permanently financed by an issue of bonds in an amount less
than the amount of the minimum development cost first established for the project, an
amount equal to (i) the applicable minimum loan interest rate times the amount by which
the minimum development cost as first established for the project exceeds the principal
amount of such issue of bonds, plus (ii) an amount, as determined by HUD, which if
applied annually at the interest rate (adjusted to the nearest one-eighth of one percent)
charged the HA during the next preceding fiscal year in respect to the portion of the
“'minimum development cost of the project which exceeds, as of the last day of the fiscal
year, the minimum development cost as first established for the project would fully amortize
such portion not later than the first day of the month following the ast Annual Contribution
Date for the project; and (iii) commencing on the Annual Contribution Date next following
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the last marurity date of such issue of bonds. the amount of the level debt service of such
issue of bonds; and '

(¢} For each project that is financed by a permanent note in lieu of bonds, an amount, as
derermined by HUD, which, if applied annually at the interest rate (adjusted to the nearest
one-eighth of one percent) charged the HA during the next preceding fiscal year in respect
to the unamortized portion of the minimum development cost of the project that exceeded
(as of the last day of such fiscal year) the minimum development cost as first established for
the project would fully amortize such portion not later than the first day of the month
following the last Annual Contribution Date for the project; and

(d) For each project that is not permanently financed, an amount, as determined by HUD,
which if applied annually at the interest rate (adjusted to the nearest one-cighth of one percent)
charged the HA during the next preceding fiscal year in respect 1o the unamortized portion of
that figure determined by HUD 1o be that below which the development cost of the project shall
in no event fall would fully amortize such’ portion not later than the first day of the month
following the last Annual Contribution Date for the project. '

Upon delivery of any issue of bonds to refund Permanent or Project Loan Notes, the amount of
the level debt service of such issue of bonds shall be in licu of the portion of the Debt Service
Annual Contribution allocable to such Notes whether pursuant 1o clause (a), (b), (¢), or (d)

above,

(2) On each Aanual Contribution Date, the actual amount of the Debt Service Annual
Contribution to be paid (herein called the "Accruing Annual Contribution™) shall be an amount
equal to the Debt Service Annual Contribution less (1) the amount then on deposit in the Debt
Service Fund for the reduction of annual contributions pursuant to subsection (B) of section 6
of this Anachment, and (2) any amount then on deposit in the Debt Service Fund, pursuant to
subisection (B) of section 4 of this Attachment, on account of interest accrued on any issue of
Bonds afier a date that is six months after the Bond Date of such issue.

(3) Notwithstanding any other provision of this ACC, HUD may make payment of any Accruing
Annual Contribution in semi-anmual insmliments as follows: (a) the first installment shail be paid
on thé Annual Contibution Date in the amount, if any, by which (i) the Accruing Annual
Contribution exceeds (ii) the amount of principal and interest that shall become due and payable
on the next following anniversary of the Bond Date on all borids cutstanding at the end of the
preceding fiscal year and that bears 2 Bond Date not later than seventeen months and fourt=en
.-days prior to such Arnual Contribution Date; (b) the balance of such Accruing Annual
Contribution shall be paid on the date six months after such Annual Contribution Date.

(4) At least thirty days prior 10 each Annual Contribution Date the Fiscal Agent shall file with
HUD a report showing the amount of each deposit made into the Debt Service Fund since the
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next preceding Annual Contibution Date and the balance in the Debt Service Fund as of the date
of such report. : :

(5) Except as otherwise provided in subsections (C)(6) and (7) of this section 5, HUD shall pay
each Accruing Annual Contributon, or instaliment thereof, to the Fiscal Agent for deposit in the
Debr Service Fund. At the time of such payment, HUD shall furnish to the HA and to the Fiscaj
Agent a statement showing (in detail and with appropriate explanations) the amount of the
Accruing Annual Contribution, and the method by which the Accruing Annual Contribution shall
be paid. Each such statement shall include a schedule showing, on the basis of information
available to HUD, the distribution of the funds in the Debt Service Fund to be made pursuant
- to section 6 of this Attachment.

(6) On each Annual Contribution Date on which any Permanent, Project Loan, or Project Notes
issued in connection with any project with respect to which an annual contribution is then
payable. remain outstanding and until full repayment, with interest at the applicable Loan Interest
Rate, of all expenditures, if any, made by HUD in connection with any such Project pursuant
to section 13 of this Attachment, such portion of the Accruing Annual Contribution, which if
deposited in the Debt Service Fund would (together with the monies then on depaosit in said Fund
for the reduction of annual contributions pursuant w this ACC plus the amount of the second
installment, if any, of such Accruing Annual Contribution) exceed the sum of: (a) an amount
equal to the principal and interest becoming due and payable during the twelve month period
following such Annual Contribution Date on each issue of bonds bearing a Bond:Date not later
than seventeen months and foureen days prior to such Annual Conuibution Date, plus (b) an
amount equal t the aggregate Bond Service Carry-Over required to be on deposit in the Debt
Service Fund on the next succeeding Annual Contribution Date, may be withheld by HUD, and
applied to the full extent thereof. Such amount shall be applied, first, w0 reimburse the HA for
any advance made pursuant to section 4(D) of this Attachment. Thereafter, such amounts shail
be used pay the interest and principal of such Notes and to repay such expenditures in
proportion, with respect o each such project, to the applicable portion of the Debt Service
Annual Contribution determined pursuant to clauses (a), (b), (c), or (d) of section S{C)1) of this
Auachment. However, any amounts that would otherwise be applied w the payment of principal
under the second order of preference may be withheld for not more than twelve months and be
used for the payment of interest on any bonds that may be subsequently issued to refund such

Notes and expenditures.

(7) When monies sufficient for the payment and discharge of all bonds have been deposited in
trust for such purpose with the Fiscal Agent, Accruing Annual Contributions, and monies
otherwise payable to the Debt Service Fund shall be applied, as approved by HUD, to the
payment of the Notes and expendires and in the proportions as prescribed in subsection (C)(6)
of this section 5. Monies so applied by the HA during the twelve month period preceding each
Annual Contribution Date which, except for the provisions of this subsection (CX(7), would have
been on deposit on such Annual Contribution Date in the Debt Service Fund for the reduction
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of annual contributions, shall be deemed to have been on deposit in the Debt Service Fund on
such Annual Contribution Date for the purpose of subsection (2) of this section 5(C). .

Fund, shall be sufficient to fully pay and retire the outstanding Bonds, Permanent Notes, Project
Loan Notes, and Project Notes issued in connection with ali projects for which annua] -
conuibutions become payabie and to repay, with interest at the applicable Loan Interest Rate,
all expendimres made by HUD in connection with the development of such projects pursuant to
section 13 of this Atachment. The obligation of HUD to pay or make available Debt Service
Annual Contributions pursuant 1o this ACC with respect to any such project shall terminate
when: (a) all such Bonds and Notes issued in connection with the project have been fully paid
and retired, or wher monies sufficient for their payment and retirement have been deposited in
trust for such purpose in accordance with the terms of such bonds and notes; and (b) all such
expenditires, with interest thereon, by HUD in (connection with such project are fully repaid.

Section 6 - Debt Service Fund.

(A) - Upon the delivery of any issue of bonds, there shall be deposited in the Debt Service Fund
the amounts required pursuant 10 subsections (B}, (C), and (D) of section 4 of this Anachment,

B) Wxﬂﬁnsinycalcndardaysafmrthcmdofmch fiscal year, the HA shall deposit with HUD
for the reduction of debt service annual contributons:

(1) The amount of the interest on each issue of bonds bearing a Bond Date
not later than seventeen months and fourteen days prior to the Annual
Cortributior Date next following the end of such fiscal year, which accrued
during such fiscal year after (i) the date that is six months after the Bond Date
of each such issue of Bonds; or (ii) the date of delivery of such issue, whichever
~ "is later, up to (i) the Date of Full Availability of the project financed by such issue
or (ii) the end of such fiscal year, whichever is carlier; and i

(2) The amount of any unpaid interest, on Permanent Notes and Project Notes issued in
conrection with any project that was permanently financed on or before the last day of such .
fiscal year by an issue of Bonds bearing a Bond Date not later than seventeen months and
fourteen days prior to the Annual Contribution Daze next following the end of such fiscal
year, up to (i) the Date of Full Availability of such project or (ii) the end of such fiscal

year, whichever is earlier.

| (C) Upon receipt from HUD of each Accruing Annual Contribution or installment thereof, such
amount shall be deposited in the Debt Service Fund.
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(D) On each interest payment date of the bonds, the Fiscal Agent shall, out of the Debt Service
Fund, pay the principal a.nd interest mamring on the bonds.

(E) On the first day of the month following each Annual Contribudon Date the Fiscal Agent
shall, out of the Debt Service Fund, reimburse the HA for any advance made pursuant 10
subsection (D) of section 4 of this Atrachment on account of interest on issues of bonds bearing
a Bond Date not later than seventecen months and fourwcn days prior © such Annual
Contribution Date. .

(F) On the first day of the month followirng each Annual Contribution Date, the Flsca.l Agent,
after (1) paying all bonds and bond interest that have then become due and payable, or that will
become due and payable on the next succeeding anniversary of the Bond Date, (2) making
provision for the Bond Service Carry-Over, shall, unless otherwise approved by HUD, apply
the balance in the Debt Service Fund in the following order: First, to the payment of interest
and principal of the notes and repayment of the expenditures in the same manner, and to the
same extent as prescribed in subsection (C)(7) of section 5 of this Arttachment; and, Second, to
transfer to the Advance Amortization Fund. In making provision for the payment of the bonds
and bond interest thar shall become due on the next succeeding anniversary of the Bond Date and
for the Bond Service Carry-over, the Fiscal Agent shall consider the second instaliment, if any,
of the Accruing Annual Contribution as if it had actually been paid on the Annual Contribution

Date.
‘Section 7 - Advance Amortization Fund.

" (A) Taere shall be deposited in the Advance Amortization Fund the following: (1) bond
premiums as provided in subsection (B) of section 4 of this Amachment: (2) amounts transferred
from the Debt Service Fund, as provided in subsection (F) of section 6 of this Atachment, and
(3) proceeds of claims against insurers and others arising out of damage to or destruction of any
project to'the extent provided in subsection (D) of section 1 of this Attachment.

(B) The Fiscal Agent shall as rapidly as possible apply all monies deposited in the Advance
Amortization Fund, as directed by the HA with the approval of HUD: (1) to the payment of
interest of the notes and the repayment of expenditures in the same manner and to the same
extent as prescribed in subsection (C)(7) of section § of this Attachkment; (2) 1o the purchasé, at
not more than the cost of redemption, of any outstanding bonds; and (3) to the redemption of any
outstanding bonds on the terms provided in the Bond Resolutions. All bonds purchased or
redeemed by or on behalf of the HA shall be immediately cancelled and shall not be reissued.

(O) In the event that, sixty-one days after the end of any fiscal year, it appears that the balance
then on deposit in the Advance Amortization Fund, together with all monies then on deposit in
the Debt Service Fund together with a Debt Service Annual Contribution, would be sufficient
to fully pay and retire the outstanding bonds, permanent notes, project loan notes, and project

. Form HUD-53012B
Atrachment VI - page 9 of 12 (7/9%5)



notes issued in connection with projects for which annual contributions have then become
payable and to repay, with interest at the applicable Loan Interest Rate, all expenditures made
by HUD in connection with the development of such projects pursuant o section 13 of this
Auachment, the Fiscal Agent shall vu such date deposit in the Debt Service Fund for the
reduction of annual contributions the balance then remaining in the Advance Amortization Fund,
and any deposits that would, except for this subsection (C), be made to the Advance
Amortization Fund shall be made to the Debt Service Fund for the reduction of .annual
contributions. _ -

Section 8 - General Limitations on Annual Contributions.

(A) Notwithstanding any other provision of this ACC, not more than one annual contribution
for each year of the Maximum Contribution Period of any project shall be paid or made availabje
by HUD for such project: nor shall any such annual contribution be paid or made available for
any such project subsequent to the end of the Maximum Conuribution Period of such project.

(B) No annual contribution shall be paid or made available by HUD for any project (except as
provided in section 12 of this Attachment) unless such project is exempt from all real and
personal property taxes levied or imposed by the State, city, county, or other polidcal

supervision.

(C) "No annual contributions shall be paid or made available by HUD for any project (except as
provided in section 12 of this Anachment) in the event of the acquisition of such project by a
third party in any manner including a bona fide foreclosure under a mortgage or other lien.

Section 9 - Pledge of Annual Coutributions.

(A) The amounts required by subsections (B), (C), and (D) of section 4 of this Attachment to
be deposited in the Debt Service Fund upon delivery of each issue of Bonds on account of the
interest on such issues of bonds that becomes-due and payable six months and twelve months,
respectively, from the Bond Date of such issue shall be pledged to the payment of such interest.

(B) The Accruing Annual Contribution that is due and payable on each Annual Contribution
Date (including the second installment thereof if any) together with (1) the aggregate Bond
Service Carry-Over, if any, required to be on deposit in the Debt Service Fund on such Annual
Contribution Date, and (2) all other amounts required to be deposited in the Debt Service Fund
for the reduction of annual contributions during the twelve month period ending with such

Annual Contribution Date, shall be pledged as follows:

(1) An amount equal 1o the principal and interest becoming due and payable during the
twelve month period following such Annual Contribution Date on each issue of Bonds
bearing a Bond Date not later than seventeen months and fourteen days prior to such Annual
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Contribution Date shall be pledged for the payment of such principal and interest;

(2) An amount equal to the aggreeate Bond Service Carry-Over required 1o be on deposit
in the Debt Service Fund on the next succeeding Annual Contribution Date shall be pledged
for the purpose of providing such Carry-Over; and |

(3) An amount equal to the sum of the portions of the Debt Service Annual Contributions

. as determined pursuant to clauses (a), (b), (c), and (d) of section S(C)(1) of this Attachment
shall be pledged for the payment of the interest and principal of the Permanent Notes,
Project Loan Notes and Project Notes: and repaymient of expendires made by HUD
pursuant to section 13 of this Auachment in connection with Projects with respect to which
annual contributions have become payable. :

(C) The annual contributions to be made available by HUD hereunder shall not, without the
approval of HUD, be pledged for any purpose other than as specifically provided in this ACC.

 Section 10 - Refunding of Bonds.

The HA may, with the approval of HUD, refund any outstanding issue of Bonds upon such terms
and conditions as may be mutually agreed upon between the HA and HUD.

Section 11 - Faith of the United States Pledged to Payment of Annual
- Contributions.

As sct forth in the Act, the faith of the United States is solemnly pledged to the payment of all

annual contributions contracted for in this ACC, and by the provisions of the Act there is
authorized to be appropriated in each Federal fiscal year, out of any money in the Treasury of
the United States not otherwise appropriated, the amounts necessary to provide for such

payment. .
Section 12 - Continuance of Annual Contributions.

(A) HUD hereby detcrmines that sections 17 and 18, Part A, of the ACC include provisions that
are in accordance with section: 6(g)(2) of the Act. - :

(B) Whenever the annual contributions, pursuant to this ACC, have been pledged by the HA as
security for the payment of the principal and interest on the Bonds or other obligations issued
pursuant to this ACC, HUD (notwithstanding any other provisions of this ACC) shall continue
t make the annual contributions provided in this ACC available for the projects so long as any
of such Bonds or obligations remain outstanding; and, in any event, such annual contributions
shall in each year be at least equal to an amount which, together with such income or other funds
as are actuaily available from the projects for the purpose at the time such annual confribution

_ Form HUD-53012B
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Section B-RightsandObligzﬁomofHUDDnrinngmUndm'
Section 18, Part A, of the ACC,

 Neither the conveyance of title 1 or the delivery of possession of the projects by the HA
pursuant to section 18, Part A, of the ACC, nor the acceptance of such title or possession by

| : Form HUD-53012B
Auachment VI - page 12 of 12 | (7/98)
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. ATTACHMENT VII

Insurance Requirements
Section ' P o Page
Section 1 Mandatory and Optional Insurance Coverage. ' VII-1
Section 2 Authorized Insurance Companies. ' VII-2
Section 3  Certificates of Insurance. T VII-2
V-2

Section4 Waivers and Self-lnmrance Funds.

Section 1 - Mandatory and Optional Insurance Coverage.

The following types of insurance are either required or should be purchased if the HA
determines that €Xposure exists.

(A) Commercial Property. Mandatory. Each policy must be writtan with a blanket limit, on
a replacement cost basis, and with an agreed value clanse eliminating any coinsurance provision.

(B) Commercial General Lisbility. Mindatory.
(C) Workers Compensation and Employers Liability. Mandatory.
(D) Owned and Non-Owned Automobile Liability. Mandatory,

(E) TheRt, Disappearance, and Destruction. Mandatory only if the amount of cash and checks
on hand at any one time exceeds the amount prescribed by HUD. :

(F) Employee Dishonesty. Mandatory.

(G) Boiler and Machinery. Mandatory only if steam boilers have been installed. However,
coverage is recommended if there is extensive central air conditioning, electrical transformers,
or similar equipment. :

(H) Flood. Mandatory only for property located in a flood plain, as determined in the Federal
Government's National Flood Insurance Program. '

Form HUD-53012B
Atachment VII - page 1 of 2 @RS



() Directors and Officers or Public Officials Libility. Optional coverage, but highjy

(K) Law Enforcement Lisbility. Optional, but highly recommended where the eXposure exists,
and the Commercia] General Liability insurer has excluded coverage.

Section 2 < Authorized Insurance Companies. .

Insurance must he purchased from an insurance Company or other eatity that is licensed or duly
authorized 10 write insurance in the State where the HA is located.

Section 3 - Certificates of Insurance,

Section 4 - Wajvers and Self-Insurance Funds,

Requests for waivers not o purchase any form of required insurance, or to establish a self-
insurance fund in liey of purchasing insurance, must be submitied to HUD for approval with a

Jjustification as to why the request should be approved,

. -Form HUD-53012B
Attachment V11 - page 2 of 2 (7/95)
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Legal Aid Society ' Teleph.: (808) 329-3910 = Fax: (808) 334-9650
Addzess: Kona Branch, 75-5656 Kuakini Highway, Suite 202
Kailua-Kona, Hawaii 96740

David J. Reber, Esq.
President, Board of Directors

M. Victor Geminiani, Esq.
Executive Director

- of Hawaii -

September 30, 2003

Mr. Robert J. Hall

Executive Director

Housing and Community Development Corporation of Hawai’i
677 Queen Street, Suite 300

Honolulu, Hawai’i 96813

Re: Freedom of Information Request

Dear Mr. Hall:

Under the provisions of the Uniform Information Practices Act, Haw. Rev. Stat. § 92F-
11, I am requesting copies of the following government records:

(D) Records that indicate the type of housing program (e.g. conventionat federal
public housing, Section 221, Section 8, state public housing, etc.) for each of the
housing projects that are in or have been in the Housing and Community
Development Corporation of Hawaii (HCDCH) inventory since 1997.

(2)  Records indicating the type of utility metering systems used (i.e. master-metered,
check-metered, or individually metered) for each housing project in the HCDCH
inventory since 1997.

(3)  Records indicating which utilities are paid for by the residents (e.g. basic electric
(light), basic plus cooking, basic and cooking plus electric water heater, etc.) for
each housing project in the HCDCH inventory since 1997.

(4) Utility allowance and surcharge schedules used from 1997 to present, for rent
determination purposes by each housing project in the HCDCH inventory since

'All references to HCDCH are meant to include HCDCH's predecessors (i.e. State of Hawaii government
agencies responsible for the administration of public housing) and agents (e.g. management companies responsible
for managing projects in the HCDCH inventory).

EXHIBIT 2 o
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(5) Utility allowance and surcharge schedules used from 1997 to present, for Section -
8 programs administered by HCDCH since 1997.

(6)  Any other utility allowance and surcharge schedules promulgated by HCDCH
since 1997, as well as schedules current as of 1997,

(N Records from 1997 to present, maintained by HCDCH as required by 24 C.F.R. §
965.502(b) which document the basis on which utility allowance and surcharge
schedules and revisions thereof were established for each project in the HCDCH
inventory since 1997.° This should include documentation of the basis of the
utility allowance and surcharge schedules for each instance where the schedules
have been revised in accordance with 24 C.F.R. § 965 .507(a),* 24 CER. §
965.507(b),’ or otherwise.

(8) Records from 1997 to present, regarding the annual and interim reviews of utility
allowances required by 24 C.F.R. § 965.507,% indicating: (1) the dates the reviews
were conducted; (2) the effect of each review on the utility allowances (i.e.

*The utility allowance schedules may be required to be posted in the project office of each project pursuant
to the residents” rental agreements. For example, the posting of the schedules is required by paragraphs 5(a) and
10(g) of Form HCDCH4110(02/2003) Federal, titled “Rental Agreement”; and paragraphs 5 and 10(h) of Form
DHS4110(12/2001), titled “Rental Agreement.”

3 24CFR. § 965.502(b) provides as follows: “The PHA shall maintair a record that documents the basis
on which allowances and scheduled surcharges, and revisions thercof, are established and revised. Such record shall
be available for inspection by residents.”

“24 CFR. § 965.507(a) provides as follows: “The PHA shall review at least annually the basis on which
utility allowances have been established and, if reasonably required in order to continue adherence to the standards
stated in § 965.505, shall establish revised allowances, The review shall include ali changes in
circumstances...indicating probability of a significant change in reasonable consumption requirements and changes in
utility rates.”

24CFR § 965.507(b) provides in part: “The PHA may revise its allowances for resident-purchased
utilitics between annual reviews if there is a rate change...and shall be required to do so if such change, by itself or
together with prior rate changes not adjusted for, results in a change of 10 percent or more from the rates on which
such allowances were based.”

$See Supra notes 2 and 3.

A UNITED WAY AGENCY
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whether the utility allowance increased, decreased, or remained the same); and (3)
the basis for the revision or lack of revision to the utility allowances for each
review.

(9)  Notices of proposed utility allowance and surcharge schedules and revisions
thereof given to public housing residents since 1997 as required by 24 CF.R. §
965.502(c).”

(10)  Records for each project in the HCDCH inventory since 1997 indicating the
criteria and procedures required to be adopted by HCDCH pursuant to 24 C.F.R. §
965.508 for making adjustments in the utility allowance for residents with special
needs (e.g. illness, disability, etc.) who use greater than normal amounts of
utilities because of their special need.?

(11)  Notices required by 24 C.F.R. § 965.508 given to residents of HCDCH projects
since 1997, indicating the criteria and procedures for making adjustments in the
utility allowance for residents with special needs.

(12) Records indicating the number of residents in HCDCH projects that have received
an adjustment in their utility allowance based on special needs since 1997, along
with the amounts of such adjustments.

(13)  Copies of the following forms completed by HCDCH since 1997:

(a) HUD-51466-A, “Electricity Data™;

(b) HUD-51466-B, “Water and Sewerage Disposal Data”;

(c) HUD-51466-C, “Gas Data™,

(d) HUD-52667, “Allowances for Tenant-Furnished Utilities and Other

24 CFR. § 965.502(c}) provides as follows: “The PHA shall give notice to all residents of proposed
allowances, scheduled surcharges, and revisions thereof. Such notice shall...deseribe with reasonable particularity
the basis for determination of the allowances, scheduled surcharges, or revisions, including a statement of the
specific items of equipment and function whose utility consumption requirements were included in determining the
amounts of the allowances or scheduled surcharges...”

%24 CFR. § 965.508 provides as follows: “Requests for relief from surcharges for excess consumption of
PHA-purchased utilities, or from payment of utility supplier billings in excess of the allowances for resident-
purchased utilities, may be granted by the PHA on reasonable grounds, such as special needs of elderly, ill or
disabled residents, or special factors affecting utility usage not within the control of the resident, as the PHA shall
deem appropriate...Notice of the availability of such procedures ...and the PHA's criteria for granting such relief,
shall be included in each notice to residents given in accordance with § 965.502(c) and in the information given to
new residents upon admission.

A UNITED WAY AGENCY
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Services” (along with required supporting documentation);
(e) HUD-52722-A, “Calculation of Allowable Utilities Expense Level”;
® HUD-52722-B, “Adjustment for Utility Consumption and Rates™; and
(g) BHUD-51994, “Life Cycle Costs Analysis of Utility Combinations.”

If all or any part of this request is denied, please cite the specific exemption(s) which you
think justifies your refusal to release the information.

I would appreciate your response to this request within ten business days as required by
Hawai’i Administrative Rule § 2-71-13. If you have any guestions or concerns regarding this
request, please feel free to contact me at the Legal Aid Society of Hawaii, 329-3910, ext. 21..
Thank you very much for your time.

Sincerely,

P

Gavin Thornton
AmeriCorps Attomey

A UNITED WAY AGENCY
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LINDA LINGLE ACTING EXECUTIVE DIRECTOR
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STATE OF HAWAII
: DEPARTMENT OF HUMAN SERVICES IN REPLY REFER TO:
HOUSING AND COMMUNITY DEVELOPMENT CORPORATION OF HAWAII
677 QUEEN STREET, SUITE 300
HONOLULU, HAWAII 96813 03:PM/845
FAX: (808) 587-0600

November 5, 2003

Mr. Gavin Thornton

AmeriCorps Attorney

75-5656 Kuakini Highway, Suite 202
Kailua-Kona, Hawaii 96740

Dear Mr. Thomton:

Thank you for the extension verbally granted to the Housing and Community
Development Corporation of Hawaii (HCDCH) to respond to your request for information
of September 30, 2003,

Enclosed are the records requested as follows:

1)  Records that indicate the type of housing program for each of the housing
projects that are in or have been in the HCDCH inventory since 1997 can be
found in Attachment A.

2) Records indicating the type of utility metering systems used for each housing
project in the HCDCH inventory since 1997 can be found in Attachments B
and C.

3} Records indicating which utilities are paid for by the residents for each housing
project in the HCDCH inventory since 1997 can be found in Attachment C.

4)  Utility allowance and surcharge schedules used from 1997 to present for rent
determination purposes for. each housing project in the HCDCH inventory since .
1997 can be found in Attachment D.

§) Utility allowance and surcharge schedules used from 1997 to present for
Section 8 programs administered by HCDCH since 1997 can be found in
Attachment E.

6) Utility allowance and surcharge schedules promulgated by HCDCH since 1997
and the current schedules as of 1997 can be found in Attachment F.

EXHIBIT 3
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Mr. Gavin Thomnton
November 5, 2003

Page 2

7)

8)

9)

10)
11)
12)
13)

. Records from 1997 to present which document the basis on which the utility

allowance were revised for HCDCH projects can be found in Attachment G.

HCDCH has not reviewed utility allowances for public housing projects
since 1997.

No notices were given.

No adjustments were made.

No adjustments were promulgated.
No adjustments were made.

HUD 52722-A and HUD 52722-B

If you should have any questions, please contact Mr. Michael Hee at (808) 832-5970.

Sincerely,

(st

Robert J. Hall
Acting Executive Director

Enclosures
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that a copy of the
foregoing was duly served upon thé following party on this date, by
depositing sald copy, postage prepaid, first class, in the United
States Post Office, at Honolulu, Hawaii, addressed as set forth

below:

MARK BENNETT

Attorney General

JOHN WONG, ESQ.

MARGARET LEONG, ESQ.

Office of the Attorney General
Kekuanao’a Building, Room B-2
465 South King St.

Honolulu, Hawai’i 96824

Attorneys for Defendants

DATED: Honolulu, Hawaii, March 16, 2005.

SHELBY ANNE FLOYD

PAUIL ALSTON _zz;/
THOMAS E. BUSH

GAVIN THORNTON

Attorneys for Plaintiffs
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